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The case law of the United States Supreme Court has moved beyond a hostility to a
public role for religion. Yet, the Court seems also committed to requiring a secular
public life—to require the government to act as if there is no God. This article
examines in detail how the Court has advanced this secular agenda in two areas of
law: adjudication of the Establishment Clause of the First Amendment, and the area
of public morality.

In a certain sense, the topic for this article ought to be regarded as a bit
surprising. Historically, the United States is associated with religious freedom.
For example, Judge Noonan, whose recent book, 7he Lustre of Our Country: The
American Experience of Religious Freedom,? goes so far as to describe the free
exercise of religion, and here he has in mind the idea of inscribing in
fundamental law an ideal of freedom of religion, “as an American invention.”
Pope John Paul II has described religious tolerance as “one of the cultural
cornerstones of American democracy[,]...”* and stated that “The American
separation of church and state as institutions was accompanied from the
beginning of your republic by the conviction that strong religious faith and the
public expression of religiously informed judgments contribute significantly to
the moral health of the body politic.”

In the early years of our country, the Framers were not reticent about
proclaiming the special value of religion. For example George Washington, in
his Farewell Address, stated: “Of all the dispositions and habits, which lead to
political prosperity, Religion, and Morality are indispensable supports. In vain
would that man claim the tribute of Patriotism, who should labor to subvert
these great pillars of human happiness, these firmest props of the duties of Men
and Citizens...And let us with caution indulge the supposition, that morality
can be sustained without religion. Whatever may be conceded to the influence
of refined education on minds of peculiar structure, reason and experience both
forbid us to expect that national morality can prevail in exclusion of religious
principle.”® Thomas Jefferson (who coined the wall of separation metaphor’)
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asked “And can the liberties of a nation be thought secure when we have
removed their only firm basis, a conviction in the minds of the people that these
liberties are the gift of God? That they are not to be violated but with his wrath?
Indeed I tremble for my country when I reflect that God is just; that his justice
cannot sleep forever.” The observations of Alexis de Tocqueville from his 1831
trip to America provide an apt summary: “Religion, which never intervenes
directly in the government of the American society, should therefore be
considered as the first of their political institutions, for although it did not give
them the taste for liberty, it singularly facilitates their use thereof. The
inhabitants of the United States themselves consider religious beliefs from this
angle. I do not know if all Americans have faith in their religion — for who can
read the secrets of the human heart? — but I am sure that they think it
necessary to the maintenance of republican institutions. This opinion is not the
view of one class or party among the citizens, but of the whole nation; it is found
in all ranks.”

Although the Framers did separate the institutions of church and state
at the national level, this was clearly not understood as requiring the exclusion
of religion from public life. The idea of a wholly secular government or a wholly
secular political life was foreign to Americans at this point in our history. As
Professor Smith has commented: “Religious premises, assumptions, and values
provided the general framework within which most Americans thought about
and discussed important philosophical, moral, and political issues. For that
reason, Americans of the time could not seriously contemplate a thoroughly
secular political culture from which religious beliefs, motives, purposes, rhetoric,
and practices would be filtered out.”*

Much of this has, of course, changed in the last half the 20th century.
There have been increasing complaints in America that religion is being
marginalized, that it is being privatized, and that much of this marginalization
and privatization has been influenced by decisions of the United Sates Supreme
Court.’ In 1993, a liberal Yale law professor published a book whose title
captured this sentiment; I am referring to Stephen Carter’s book “The Culture of
Disbelief How American Law and Politics Trivialize Religious Devotion.™?
There, Professor Carter writes about how American law treats religion as a
hobby—like building model airplanes. In this view, religion is “something quiet,
something private, something trivial—and not really a fit activity for intelligent,
public-spirited adults.”*® Professor Gerry Bradley had earlier noted that “[t]he
Court is now clearly committed to articulating and enforcing a normative
scheme of ‘private’ religion.”**

There is much truth to this assessment of what the United States
Supreme Court has done in this area of the law. What I hope to do in this paper
is to examine in detail the United States Supreme Court’s role in mandating the
privatization of religion.”
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There is much bad news here. There are plenty of examples of decisions
and opinions of individual Justices that reflect a hostility to a public role for
religion. But in recent years, there has been some improvement from the Court.
Recent decisions do not reflect the same hostility, although the Court is still a
long way from recognizing the distinct value of religion, as the comments from
Wiashington and Jefferson and de Toqueville did. Whether our liberties can be
thought secure without this recognition is still an open question.

I thought I'd begin by describing what I mean by the privatization of
religion. The idea is that religion is a private affair that should not play a role in
public life. I have in mind here a broad understanding of “religion;” I mean
religious institutions, religious individuals, and religiously-influenced moral
principles. Many of the cases arise under the Establishment Clause (Congress
shall make no law respecting an establishment of religion), but it is important
not to limit the discussion to religion clause cases. Many of the cases that more
clearly reveal the Justices’ understanding of the relationship between religion
and the legal order arise in the area of public morality (abortion, assisted suicide,
etc.), which are decided under different doctrinal labels (substantive due process
and equal protection, for example).

In both contexts (cases involving the Establishment Clause and cases
involving public morality issues), “religion is typically involved in an explicitly
public role. For example, many Establishment Clause issues involve aid to
religious institutions. The constitutional debate in these cases often turns on
whether it is permissible for the religious institution to play an active role in
performing a “public” task, such as education or child care. The privatization
thesis requires that institutions retaining their religious character be denied
direct government support. [These schools must be tolerated, and I mean
toleration in the sense of a grudging concession to a practice of which one
disapproves. But these schools cannot be regarded as equal players in the public
task of education]...In [cases involving constitutional challenges to laws
promoting public morality (laws banning abortion and homosexual conduct, for
example), the courts have frequently considered] ...the appropriate role of
religiously influenced moral principles in public decision-making.... Here, the
privatization thesis works in two ways. First, religiously influenced moral
judgments are not taken into account in support of the constitutionality of
legislation because such judgments do not constitute ‘secular’ interests that the
government may advance. Second, religiously influenced moral judgments are
viewed as dispositive of the case against the constitutionality of legislation
because it [supposedly] violates the Establishment Clause for ‘religious’ views to
be embodied in secular legislation.”*®

I will largely exclude cases decided under the free exercise clause.'” This
is not because these cases are unimportant; I exclude them here because these
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cases typically do not involve religion in a “public role.” Rather, the free exercise
claimant is typically seeking an exemption from some expression of “public
order.” The Smith'® case, where the Court considered whether the Free Exercise
Clause required that the religious use of peyote be exempted from the criminal
prohibitions on the use of that drug, is a good example. In recent years, the
Court has largely abandoned the idea that religiously motivated individuals may
be able to obtain an exemption from laws prohibiting socially harmful conduct.
To allow such exemptions would permit a religious individual “to become a law
unto himself.””” In an important way, free exercise cases seeking exemptions
from expressions of public morality are, as Gerry Bradley has stated, “one aspect
of the post-World War II takeover of our civil liberties corpus by the political
morality of liberal individualism.”*

It should be no surprise, therefore, that the Justices who are the
strongest advocates of the privatization thesis (and of extreme notions of
individual autonomy) are the strongest advocates of a vigorous free exercise
clause. These Justices are quite willing to support religious liberty claims when
“religion” is not seeking to undertake a direct public or culture-forming role.
The free exercise cases reveal, therefore, that the privatization thesis does not
involve deciding whether a Justice or the Court is hostile to religion. The
privatization thesis simply rejects a public role for religion. The privatization
thesis is not hostile to religion in general; rather, it is hostile to a particular type
of religion.

I will begin, then, with a review of the two main areas where the Court
had promoted the privatization of religion. As I noted, there has been some
change in the Court’s perspective on these questions over the last 30 years.

First, in the Establishment Clause area, the Court was for a time
(mainly in the 1970s) quite aggressive in finding Establishment Clause
violations when the government provided some form of financial assistance to
religious schools. Many of these opinions reflected a hostility to religious
institutions playing an active role in performing a “public” task such as
education. This was in large part because the opinions reflected a negative
assessment of the religious schools, as demonstrated by the opinions’ persistent
references to the schools’ purposes of religious indoctrination and inculcation.
To the liberal, secular mindset that figured so prominently in these cases, the
“authoritarian” character of these schools was hardly attractive. There was some
straightforward anti-Catholicism reflected in these cases. Moreover, the Court’s
view of the religious schools reflected a more general antipathy to the
supposedly “irrational,” freedom-restraining, undemocratic character of
traditional religion. The views expressed in one of Justice Brennan’s opinions are
illustrative. In Abington Township v. Schempp®, Justice Brennan noted that “It is
implicit in the history and character of American public education that the
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public schools serve a uniquely public function: the training of American
citizens in an atmosphere free of parochial, divisive, or separatist influences of
any sort—an atmosphere in which children may assimilate a heritage common
to all American groups and religion. This is a heritage neither theistic nor
atheistic, but simply civic and patriotic.... The choice which is thus preserved is
between a public secular education with its uniquely democratic values, and
some form of private or sectarian education, which offers values of its own.”*

These decisions, which turned in part on the characterization of these
schools as “pervasively sectarian,” encouraged religious schools to abandon their
distinctive, religious identities (in order to preserve their eligibility for public
funds). The Court’s willingness to allow aid to religiously affiliated colleges and
universities presents an interesting contrast. Because the Court viewed these
schools as essentially secular, they did not present the dangers of organized
religion,i.e., religious indoctrination.

Another feature of the early school aid cases also reflects the
privatization thesis. The Court expressed concern that school aid programs
might lead to “political fragmentation and divisiveness on religious lines.”*
Those who sought state assistance for parochial schools were inappropriately
“intruding into the political arena.”®* This involvement in the political process
was an example of religion not respecting its proper, private place. In fact, this
involvement in the political process was regarded as undemocratic.

The Court’s approach to issues of public funding has changed
considerably over the years. Since roughly the mid-1980s, the Court has been
far more receptive to aid to religious institutions, including religious schools.
The Court no longer views the Constitution as requiring that those in religious
schools should have to forfeit their access to services that the state makes
available to the rest of the population.

I will give a couple of examples. In Witters v. Washington Department of
Services for the Blind?® the Court concluded that it did not violate the
Establishment Clause for the state of Washington to extend financial aid under
a vocational rehabilitation program to a blind man who was studying at a
Christian college to prepare himself for a career as a pastor, missionary, or youth
director. In Zobrest v. Catalina Foothills School District,?® the Court concluded
that it did not violate the Establishment Clause for the state to pay for a sign
language interpreter for a deaf child, even though the child attended a Catholic
high school. In Agostini v. Felton,”” the Court held “that a federally funded
program providing supplemental, remedial instruction to disadvantaged
children on a neutral basis is not invalid under the Establishment Clause when
such instruction is given on the premises of sectarian schools by government
employees....”

The most recent example is Mizchell v. Helms, which was decided by the
US Supreme Court on June 28, 2000.%% Mitchell involved the constitutionality
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of a federal program that provides library books and instructional equipment
(computer software and hardware) to public and non-public schools, and most
of the non-public schools are religious. The Court, by a 6-3 vote, concluded that
this form of aid did not violate the Constitution. The Court relied principally on
the principle of neutrality. As it has done in a series of recent cases, the Court
upheld government aid because it was offered to a broad range of schools. These
cases make it clear that the Court is not troubled when aid is offered on the
basis of neutral, secular criteria that neither favor nor disfavor religion and when
aid is made available to both religious and secular beneficiaries on a
nondiscriminatory basis. In Mitchell, as in many recent cases, the Court was not
troubled by the religious character of some of the schools that received aid. The
Court recognized here, as in other cases, that religious institutions can
adequately further the government’s secular purpose. In fact, one of the
opinions in the Mitchell case (the opinion authored by Justice Thomas for 3
other justices, so that it does not constitute a majority view) would have
eliminated the “pervasively sectarian factor altogether. As this opinion noted,
the concern about funding “sectarian” schools was rooted in anti-Catholic
bigotry. Justice Thomas concluded that “this doctrine, born of bigotry, should be
buried now.”?

The more recent cases reflect the declining influence of the
privatization thesis, or at least its more extreme manifestations. The Court is
increasingly receptive to aid programs, and no longer displays the same
suspicion about the “sectarian” character of the institutions receiving aid. The
Court’s comment in Bowen v. Kendrick that “nothing in our cases prevents
Congress from...recognizing the important part that religion or religious
organizations may play in resolving certain secular problems...”*" is light years
away from the concern about the undemocratic, politically divisive parochial
school system.

Moreover, the Court has largely buried the political divisiveness tes
The Court no longer regards the political divisiveness that may be engendered

t.31

by religious involvement in the political process as a warning signal of
Establishment Clause problems. The Court seems to have rejected the view that
political division along religious lines is an evil, reasoning that such divisiveness
is a normal part of the political process and not a cause for concern. The Court’s
more recent cases reflect an increasing receptivity to religious activism in
politics.

The second area I want to discuss is the issue of public morality, which
most often arises under a doctrine called substantive due process. This is
another area where the influence of the privatization thesis has waned in recent
years. The idea here is fairly simple: certain “coercive restraints on [individual
liberty] ...become constitutionally suspect when, in contemporary
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circumstances, they can no longer be justified to society in the non-sectarian
terms that constitutional principles require.””* Thus, some argue that laws
prohibiting the use of contraceptives, abortion, consensual homosexual acts, and
same-sex marriage ought to be held unconstitutional because they cannot be
justified in non-sectarian terms. Although this argument has received
significant scholarly support and support from certain judges (including some
on the United States Supreme Court),” a majority of the Supreme Court has
rejected the argument.

The clearest judicial example is Justice Stevens’s opinion in Webster .
Reproductive Health Services,>* in which he concluded that the preamble to the
Missouri abortion statute violated the Establishment Clause.® The preamble
stated that “the life of each human being begins at conception” and that “unborn
children have protectable interests in life, health, and well-being.” The preamble
required that all Missouri laws be interpreted to provide unborn children with
the same rights enjoyed by other persons, subject to the Constitution and
Supreme Court precedent. According to Justice Stevens, “the absence of any
secular purpose for the legislative declarations that life begins at conception and
that conception occurs at fertilization makes the relevant portion of the
preamble invalid under the Establishment Clause.” That conclusion was based
on his conviction “that the preamble, an unequivocal endorsement of a religious
tenet of some but by no means all Christian faiths, serves no identifiable secular
purpose.”’

More recently, a lower court opinion that invalidated a law banning
assisted suicide was based in part on the idea that a law prohibiting assisted
suicide is an effort to impose religious convictions.*® Justice Stevens’s opinion in
Boy Scouts of America v. Dale® is to the same effect. There, in a case involving
whether the Boy Scouts could be prevented from not allowing homosexuals to
serve as troop leaders, Justice Stevens referred to the Boy Scouts’ views about
homosexuality as “atavistic opinions ...[whose] roots have been nourished by
sectarian doctrine.”* According to Justice Stevens, it was not appropriate for
the Court to permit the Boy Scouts to rely on such “prejudices;” according to
Justice Stevens, “the light of reason” required that these prejudices be
eradicated.*!

This argument depends on the idea that legislation must be supported
by a certain form of secular rationality. Fortunately, a majority of the Supreme
Court has rejected this position. “The Court continually reaffirms the idea that
a moral position should not be regarded as religious [and therefore illegitimate]
simply because it happens to coincide with the tenets of some religious
organizations.... The Court has consistently refused to restrict the types of moral
arguments that are considered a legitimate part of public debate....The Court
has not insisted that laws be supported by a certain form of secular
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reasoning....The Court has adopted a wide understanding that permits the
inclusion of a range of comprehensive moral views, even if some might regard
one or more of these comprehensive moral views as religious in some sense.”*

The real divide is whether the Constitution requires moral relativism, as
some commentators argue.” The debate on this question is not furthered by
labeling one side as “religious.” The “religious” label is usually invoked for the
purpose of discounting a view without having to confront it on its merits.**
There is some support in Supreme Court opinions for the view that moral
relativism is a constitutional command. The principal support for this view is
the joint opinion in Planned Parenthood v. Casey,® where the joint opinion
declared that “at the heart of liberty is the right to define one’s own concept of
existence, of meaning, of the universe, and of the mystery of human life.”*
Outside the context of abortion, the Court has shown little interest in extending
the philosophical liberalism that this statement from Casey reflects. The Court’s
opinion in Washington v. Glucksberg,* in which the Court upheld the
constitutionality of laws banning assisted suicide, seems to be a decisive
refutation of the broader implications of Casey. The Court’s opinion contained
a lengthy, quite respectful, review of the long tradition of laws prohibiting
assisted suicide, a tradition that had religious antecedents. The Court’s opinion
in Glucksberg establishes that it is permissible for the state to act on the basis of
moral judgments, even though some might regard that moral position as having
been religiously influenced in some sense.

Thus, it seems clear that the privatization thesis has been losing
influence on the United States Supreme Court. The Court seems far more
willing to accept the constitutionality of including religious institutions in
publicly funded programs. As noted above, the Court has gotten away from the
suspicion with which it used to regard religious schools. Moreover, the Court
seems willing to accept the legitimacy of legislation that embodies moral
judgments, even if some might regard those moral judgments as having been
religiously-influenced in some sense. The more extreme forms of hostility to a
public role for religion seem to be a thing of the past, at least at the level of
Supreme Court doctrine. (Although there are still obviously cultural pressures
moving in that direction.)

This is not to say that there are no weaknesses in how the United States
Supreme Court treats religion. And some argue that the Court is still
committed to privatizing religion. This view is based on the idea that the Court
has committed itself to the idea that government must be absolutely neutral
both as between particular religions and as between religion and nonreligion.*®
The Court seems to believe “that religious liberty is secure only where the
government is agnostic about the value of religion.” The Court does not
permit religion to be identified as a uniquely valuable human activity entitled to
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uniquely strong constitutional protection.”® As a result, “although individuals
may choose to be religious in private life, there is no public role for religion
beyond the effect of private choice.... [W Jhatever religious institutions exist in
American society exist as the consequence of the undistorted private choices of
religious Americans.”!

I think some of this analysis overstates the problem. The Court has
clearly moved in the right direction over the last 15 years. The Court no longer
places religion under special disabilities—which was true under the Court’s
cases involving aid to religious institutions. This is not to say that all the defects
have been eliminated. But I think it is fair to say that the Court does not express
the negative views of religion that characterized the earlier cases. The Court
seems willing to give religion an equal role in the political process, and that
improvement is worthy of note. We have moved from a hostility towards a
public role for religion to neutrality.

The Court does, however, seem unwilling to acknowledge a special role
for religion, and in that sense we are far removed from the Framers worldview
reflected by the comments of Washington and Jefferson I quoted at the outset.
A good illustration of this is the current controversy about the role of religious
symbolism in public life. There are so many examples it is hard to select just
one.*? Perhaps the best example is the current debate about the constitutionality
of the national motto (“In God We Trust”) and various state mottoes. Although
the Supreme Court has never directly decided that the national motto is
constitutional, three federal courts of appeals have so held.*® Yet, a federal court
recently held that Ohio’s motto, “With God All Things Are Possible,” was
unconstitutional because a majority of the court concluded that the motto
constituted an endorsement of Christianity.** This decision is being reheard, but
the same reasoning has led a variety of groups to argue that a recent resolution
of the state board of education in Colorado encouraging public schools to
display the national motto is unconstitutional. The reasoning is that the display
of the national motto on coins is permissible because at least in that context the
motto has lost any religious significance. To display the motto in schools is
different, according to this argument, because it is a governmental effort to
promote a religious idea, and is therefore unconstitutional.®

The effort in these cases is to assess the religious intensity of these
displays, and if the display is regarded as religious it is considered
unconstitutional. Even the Pledge of Allegiance, which contains the phrase “one
nation under God,” would be considered unconstitutional if it were regarded as
a religious statement.

Jefferson had asked: “Can the liberties of a nation be thought secure
when we have removed their only firm basis, a conviction in the minds of the

people that these liberties are the gift of God?” The public display of religious
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symbols expresses the view that our nation is “under God” and subject to a
transcendent order. These displays help to “underscore the idea that the health
of a political community depends on its acknowledgement that there are ‘at least
a minimum of objectively established rights not granted by way of social
conventions, but antecedent to any political system of law.”>” The relentless
exclusion of religious symbols from public life may well undermine that
conviction. As Cardinal Ratzinger has stated: “The ultimate root of all attacks
on human life, is the loss of [a belief in] God [and in a transcendent order].
Where [this belief] disappears, the absolute dignity of human life disappears as
well.”8 It is no surprise therefore that the Justices who are most receptive to the
privatization thesis are the ones most receptive to the American regime of
abortion on demand.

The case law of the United States Supreme Court has moved beyond a
hostility to a public role for religion. Yet, the Court seems also committed to
requiring a secular public life—to require the government to act as if there is no
God.” Whether this is a secure foundation for human rights remains to be
seen.

In Evangelium Vitae, Pope John Paul II described the risks inherent in
the exclusion of God from the cultural life of a nation: “When the sense of God
is lost, there is also a tendency to lose the sense of man, of his dignity and his
life; in turn, the systematic violation of the moral law, especially in the serious
matter of respect for human life and its dignity, produces a kind of progressive
darkening of the capacity to discern God’s living and saving presence....The
eclipse of the sense of God and of man inevitably leads to a practical
materialism, which breeds individualism, utilitarianism and hedonism....[This
loss of a sense of God and of man has the effect of promoting the toleration and
fostering of behavior contrary to life, and] encourag[ing] the ‘culture of death,
creating and consolidating actual ‘structures of sin’ which go against life.”®

This certainly describes our situation in the United States, as the recent
decisions concerning partial birth abortion make clear.®’ The United States
Supreme Court bears some responsibility for this state of affairs. I think,
though, that we must acknowledge the improvements in the Court’s decisions
over the last 15 years. This experience offers some hope that the Court might
move towards acknowledging the special value of religion. My reservations
about whether this is likely to happen stem from a realization that the Court’s
direction usually reflects the direction of the culture, particularly the culture of
the intellectual elite. And that culture has moved in the direction of privatized
religion.

In the long run, the battle is largely cultural. The battle will be won or
lost as part of our ongoing cultural war between the culture of death and the
culture of life and truth and love. As the Pope stated in Evangelium Vitae, it is
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necessary for all of us “to offer this world of ours new signs of hope and work
to ensure that justice and solidarity will increase and that a new culture of
human life will be affirmed for the building of an authentic civilization of truth

and love.”%?
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