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I. Introduction

“And what the international community perhaps lacks most of
all today is not written Conventions or forums for self-
expression - there is a profusion of these! - but a moral
law and the courage to abide by it.. The function of law is
to give each person his due, to give him what is owed to
him in justice. Law therefore has a strong moral
implication. And international law itself is founded on
values. The dignity of the person, or guaranteeing the
rights of nations, for example, are moral principles before
they are juridical norms. And this explains why it was
philosophers and theologians who, between the fifteenth and
sixteenth centuries, were the first theorists of
international society and the precursors of an explicit

recognition of ius gentium.”’

The origins of international law and the paternity of

its science are a controversial subject and will probably



remain so, as is often the case when trying to identify the
beginnings of a social phenomenon and of its systematic

study.3

However, John Paul II is certainly right in
underlining the fundamental contribution to the theory of
international society made by philosophers and theologians
of the fifteenth and sixteenth centuries. The first name to
come to mind is that of Francisco de Vitoria, a theologian

and jurist of the Dominican order who taught at Salamanca

in the first part of the sixteenth century.®

The reflection of leading Catholic theologians over
the centuries had preceded Vitoria’s contribution, a fact
that should not be surprising if only one considers that,
after all, “Catholics are internationalists by nature”.’
Regarding international law, or at least the “law of
nations” (jus gentium)® and its relationship with natural
law, the penetrating teaching of Thomas Aquinas, “light of
the Church and the whole world”,7 and before him Augustine,

has influenced Catholic and non-Catholic writers of all

subsequent ages.8

The purpose of this article is not to trace the
history of the relationship between natural law and

international law (including the Catholic contribution to



both). On this, the available literature is almost co-
extensive with the writings on the foundation and history
of international law, with the obvious difficulty of making
a meaningful selection within such an ample bibliography.”’
Rather, the purpose of this article is to summarize a few
considerations on the concepts of international norms of
jus cogens and obligations erga omnes from a particular
perspective, namely the extent to which these two concepts
(which today occupy a prominent place in the theory of
international law) reflect natural law premises. A more
substantial discussion of the two concepts can be found in
the recent monograph that the present writer has dedicated
to obligations erga omnes, which includes a fairly
extensive treatment of jus cogens and of the relationship

between the two concepts.1O

A presentation at an annual meeting of the Society of
Catholic Social Scientists, hosted in October 2001 by the
Ave Maria School of Law, prompted the selection of the
theme of this article. The Society of Catholic Social
Scientists aims, as one of its statutory purposes, at
bringing natural law “to bear on addressing the challenges

11

and problems of modern culture”. Likewise, the informative

literature of the Ave Maria School of Law encourages its



students to examine contemporary legal systems in light
also of their “philosophical roots in natural law”, in
order to acquire a deeper understanding of the nature and

function of such legal systems.12

The expression “natural law” i1s used with different
meanings by different writers, and a “classical” natural
law tradition is often contrasted with a “modern” one.®’
Throughout this article, and unless otherwise indicated,
the expression is not used in any technical sense. It is
shorthand for suggesting, as Pope John Paul II did in the
passage quoted at the beginning of this paragraph, that the

law governing relations among States'® is founded on values'®

and, like all law, has a strong moral implication.

IT. International Norms of Jus Cogens

“A treaty is void if, at the time of its conclusion, it
conflicts with a peremptory norm of general international
law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm
accepted and recognized by the international community of

States as a whole as a norm from which no derogation is



permitted and which can be modified only by a subsequent
norm of general international law having the same

character.”'®

Article 53 of the Vienna Convention on the Law of

Treaties,17

reproduced above, sets out one of the grounds of
invalidity of international agreements, namely the conflict
with a peremptory norm of general international law (jus
cogens) . The origins of the international concept of jus
cogens are usually traced back to the earlier part of the

8 Within the context of the codification

twentieth century.
(and progressive development) of the law of treaties, a
reference to jus cogens was introduced into the draft of
the Vienna Convention by the Special Rapporteur Sir Hersch
Lauterpacht and subsequently refined by his successors, Sir
Gerald Fitzmaurice and Sir Humphrey Waldock. At the Vienna
Conference of 1969, an overwhelming majority of States
voted in favor of what would become Article 53 in the final
text.?® After the adoption of the Vienna Convention, and
already before its entry into force, the rule embodied in
Article 53 acquired wide acceptance. Today, the concept of
jus cogens 1s generally accepted and often utilized outside

its original context of the invalidity of international

agreements.



In its commentary on what would then become Article
53, the International Law Commission (the body that
prepared the draft of the Vienna Convention) explicitly
stated that what gives peremptory character to an
international norm is “the particular nature of the

20 This comment reflects

subject-matter with which it deals”.
the idea of jus cogens shared by all the Special
Rapporteurs on the law of treaties, and summarized by
Fitzmaurice when he wrote that a common feature of
peremptory norms is that they involve “not only legal rules
but considerations of morals and of international good

order” .?!

In other words, to be in conflict with jus cogens,
a treaty must certainly be in breach of a rule of law
(unlike the instances in which a treaty is allegedly in
conflict with public morals, “contra bonos mores”).22 At the
same time, the very idea of jus cogens is that of rules of
general international law which are peremptory not only
because States concur that there must be no derogation from

them, but also because of the very values that these rules

are called to protect and promote.

The moral foundation of jus cogens was so obvious to

some at least of the participants in the Vienna Conference



that they were not reluctant to refer expressly to natural
law. For example, in one of his interventions, the Italian

representative made the following remark:

“"What rules had that absolute character? They were those
which protected the human person and those which ensured
the maintenance of peace and the existence and equality of
States. That was an example of jus naturalis [sic!],? that
was to say, the law which had its first source in mankind’s
awareness of the law. The positivists had believed that
they had driven a wide breach into natural law. The
doctrine of positivism had, however, led to the terrible
experiences of the two world wars. It was not surprising,
therefore, that the conscience of mankind demanded
something else. The International Law Commission should be
congratulated on its courage in placing article 50 [53 in

the final text] in the convention.”?*

Nor did these words constitute an isolated
pronouncement at the Vienna Conference. For example, the

representative of Ecuador observed:

“The subject matter of the rules of jus cogens reflected

the legal achievements of mankind which together formed a



rational body of law, in a sense comparable to jus
naturalis [sic!]. There was, however, a fundamental
difference between the two, in that jus naturalis [sic!]
was the point of departure, whereas the rational and

universal rules of law were the point of arrival.”?®

In this distinction between a “point of departure” and
a “point of arrival”, is there not an echo of the Thomistic
distinction between jus naturale (“secundum absolutam sui
considerationem”) and jus gentium (“secundum aliquid quod

ex ipso consequitur”) ??

It is unnecessary, though, to
address here this question and others arising from the
references to natural law that can be found in the
preparatory works of the Vienna Convention, both at the
stage of the diplomatic conference and in the previous
phase conducted within the International Law Commission.?’
The fact is that, despite these references, in the text of

Article 53 of the Vienna Convention the traces of natural

law are feeble indeed, if at all present.

Article 53 is composed of two sentences. The first one
provides for the special consequence attaching to
derogation from a norm of jus cogens, namely the nullity of

the treaty in question. The second one provides for the



tests that a norm has to satisfy to be a peremptory rule.
The norm must be (a) “accepted and recognized by the
international community of States as a whole” as a norm
from which (b) “no derogation is permitted”, and which (c)
“can be modified only by a subsequent norm of general

international law having the same character”.

A trace of natural law behind this definition in
Article 53 could perhaps be identified in the requirement
that a peremptory rule not only be “accepted” (as a
subjective act of the will of States) but also “recognized”
(as an objective acknowledgment of its intrinsic moral
value) as such. In reality, the preparatory works of the
Vienna Convention reveal that the reference to “acceptance”
and “recognition” was intended to mirror the terminology
used, respectively for international custom and the general
principles of law, in Article 38, paragraph 1, of the
Statute of the International Court of Justice, an article
traditionally interpreted as a statement of the sources of
international law. If so, the issue (which cannot be
explored here) becomes that of ascertaining the extent to
which the “general principles of law recognized by
civilized nations” may theoretically be, and effectively

are, a source of peremptory rules and, if so, whether such
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principles, while belonging to positive law, are

declaratory of natural law.?®

The inadequacy of the formalistic definition of jus
cogens in Article 53, namely a definition that insists on
external tests of identification rather than the analysis
of the values protected by the norm (preferably accompanied
by the offering of a few examples, as had been suggested by

the representative of the Holy See and others),?’

clearly
emerges when attempting to explain the expression
“international community of States as a whole”. What does
“as a whole” mean? Is it necessary that a peremptory norm
be accepted and recognized as such by every single State?
If not, when does a number of States short of unanimity
constitute the international community “as a whole”? If
what is necessary is acceptance and recognition by the
“basic components” of the international community, how does
one select these “basic components” without incurring in a
totally arbitrary choice? And if unanimity is not required,
and yet a dissenting State is still bound by a peremptory
rule (lest the very idea and purpose of jus cogens be
defeated), how can one account for this universal

opposability of norms of jus cogens to all sovereign

independent members of the international community,
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irrespective of consent, without resorting to an underlying

natural law theory?

Shortly after the Vienna Convention was adopted, the
International Court of Justice (the principal judicial
organ of the United Nations) 3% followed a different
approach when identifying, in the dictum partially
reproduced at the start of the next paragraph, a category
of international legal obligations known as “obligations
erga omnes”.’! The International Court gave four concrete
examples of such obligations (these examples corresponding
to the most frequently cited obligations deriving from
norms of jus cogens) and wrote that that they are “by their
very nature” the concern of all States. In other words,
instead of a “test-oriented” approach such as that
reflected in Article 53 of the Vienna Convention for jus

cogens, the International Court adopted a “value-oriented”

approach supported by practical examples.

ITI. International Obligations Erga Omnes

“. an essential distinction should be drawn between the

obligations of a State towards the international community
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as a whole, and those arising vis-a-vis another State.. By
their very nature the former are the concern of all States.
In view of the importance of the rights involved, all
States can be held to have a legal interest in their
protection; they are obligations erga omnes.. Such
obligations derive, for example, in contemporary
international law, from the outlawing of acts of
aggression, and of genocide, as also from the principles
and rules concerning the basic rights of the human person,
including protection from slavery and racial

discrimination.”>?

Two distinctive features of obligations erga omnes are
immediately detectable upon even a cursory reading of the
International Court’s dictum: solidarity and universality.
Solidarity, in this context, means that every State is
deemed to have a legal interest in the protection of these
obligations; universality means that obligations erga omnes
are binding on all States without exception. This latter
element entails a fundamental theoretical difficulty: how
can universality (not in the sense that an obligation
happens to be factually accepted by all States, but in the
sense that it is binding on all States irrespective of

consent) be reconciled with the structure of international
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society, composed of independent entities giving rise, as a
rule, to legal relations on a consensual basis? In other
words, what 1is the basis for the universal opposability of

obligations erga omnes?

The International Court had confronted a similar
issue, albeit in different terms, several years before its
dictum on obligations erga omnes. In the South West Africa
cases, the applicant States (Ethiopia and Liberia)
maintained that a norm of “non-discrimination” or “non-
separation” had emerged in international law and was
opposable to all States without exception (including South
Africa as the mandatory for South West Africa). In a
passage from the pleadings, the applicants’ position was

articulated as follows:

“the norm of non-discrimination and non-separation involves
the promotion of common interests and collective interests
of States, and of the organized international community
taken as a whole. These are, moreover, common interests
which rest upon a widely shared and deeply felt and often
eloquently expressed humanitarian conviction. In this
respect, apartheid corresponds to genocide, and the nature

of the law-creating process in response to both has been
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remarkably similar: one in which the collective will of the
international community has been shocked into virtual
unanimity, and in which the moral basis of law is most
visible.. If the offender is allowed to avoid the legal
condemnation of his action by stating a protest, then
international law is rendered impotent in the face of a
grave challenge to the values underlying the international

social order.”?:

Hence one of the grounds on which the applicant States
relied in their argument was the “moral basis” embodied in
the international norm of “non-discrimination” or “non-
separation”, aimed at promoting the “common interests of
States, and of the organized international community taken
as a whole”. They also referred to certain elements of
similarity between the protection from racial

discrimination and the prohibition of genocide.

In an advisory opinion of almost twenty years earlier,
the International Court wrote that, by adopting a
resolution on the crime of genocide, the General Assembly
of the United Nations had intended to condemn genocide as a
crime against moral law and the spirit and aims of the

United Nations, and that later a Genocide Convention had
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been adopted for a purely humanitarian and civilizing
purpose in the common interest of States. From this, the
International Court concluded that the principles
underlying the Genocide Convention “are recognized by
civilized nations as binding on States, even without any

conventional obligation”.>*

In the South West Africa cases (Second Phase), the
International Court did not pronounce on these elements of
analogy between the prohibition of genocide and the
protection from racial discrimination, or on the question
of the opposability erga omnes of the norm of “non-
discrimination”. Actually, it did not pronounce at all on
the merits of the dispute because it found, on the casting
vote of its president, that the applicant States lacked
standing. Some of the judges, however, examined the merits
of the issues raised by the parties in the course of the
proceedings. In his dissenting opinion, Judge Tanaka (a
“pious Catholic” and a “man of strong convictions”)?’
discussed in great detail the prohibition of racial

discrimination.?3®

The starting point is his reasoning was that human

rights derive from the very concept of a person. States do
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not create human rights, but only confirm their existence.
Thus, human rights exist independently of the will of
States. From this it follows that “States which do not
recognize this principle [i.e. the protection of human
rights] or even deny its existence are nevertheless subject
to its rule.” On this ground, Judge Tanaka concluded that

the prohibition of racial discrimination, which is “in

itself” contrary to the principle of equality among human

beings, is opposable to all States.?’

In other words, the
binding effect erga omnes of the prohibition of racial
discrimination derives from the underlying moral and social

values that the prohibition is meant to protect, as

reflected in the recognition by States of this prohibition.

In broader terms, the universal opposability of the
international obligations which, like the prohibition of
racial discrimination, are erga omnes rests essentially on
a moral foundation. In its dictum, the International Court
wrote that certain obligations are the concern of all

A\Y

States (are erga omnes) [b]l]y their very nature”, thus
requiring that the “nature” of a particular obligation,
namely its essential qualities and properties, be examined

to ascertain whether the obligation in question is erga

omnes. 38
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Instead of moving from the “pessimistic” observation
of the differences within the international community,’®’ and
insisting on a formal test of recognition and acceptance by
the community “as a whole”, as required for norms of jus
cogens pursuant to Article 53 of the Vienna Convention, the
International Court sought what unites the international
community, and took as a starting point the realistic
acknowledgment that every obligation has a “nature” that
can be known and studied. (This different approach can be
explained, at least in part, in light of the different
process of decision-making followed by a court as opposed
to a diplomatic conference, as well as the specific
problems attaching to treaty nullity, which is the context
within which jus cogens was addressed at the Vienna

Conference.)

From the words and examples used by the International
Court, 1t 1is clear that the rationale for the universal
opposability of obligations erga omnes is not to be found
in an extrinsic principle, such as the presumed or
effective predominance of the will of the majority of
States or the more powerful ones over a dissenting

minority, but in the universal validity of the moral values
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that these obligations are meant to protect. Each of the
four obligations erga omnes listed by the International
Court reflects an exceptionless moral norm (or moral

)4O

absolute prohibiting an act which, in moral terms, is

“l Quoting a passage of the

intrinsically evil (malum in se).
pastoral constitution on the Church in the modern world
Gaudium et Spes (of December 7, 1965), the encyclical
letter Veritatis Splendor (of August 6, 1993) gives in

paragraph 80 the following examples of intrinsic evils:

“[w]lhatever is hostile to life itself, such as any kind of
homicide, genocide, abortion, euthanasia and voluntary
suicide; whatever violates the integrity of the human
person, such as mutilation, physical and mental torture and
attempts to coerce the spirit; whatever is offensive to
human dignity, such as subhuman living conditions,
arbitrary imprisonment, deportation, slavery, prostitution
and trafficking in women and children; degrading conditions
of work which treat labourers as mere instruments of

profit, and not as free responsible persons”.

The three goods identified in this list, namely life,
physical and mental integrity, and human dignity, are

essentially those protected by the four examples of
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obligations erga omnes given by the International Court in
1970. With respect to the specific evils cited by the
International Court, Gaudium et Spes had condemned genocide
and slavery in paragraph 27, racial discrimination in

paragraph 29, and war in paragraph 82 .4

No State can elude the binding force of these specific
prohibitions, not only because States accept and recognize
that it must be so, but also and more fundamentally because
nobody can claim special exemptions from moral absolutes.
This line of reasoning is entirely convincing, unless one
is willing to take a “short-sighted” wview of rigid

> which the International

separation between law and morals, *
Court seems to have rejected in its dictum on obligations

erga omnes.

IV. Conclusions

“International law cannot be the law of the stronger, nor
that of a simple majority of States, nor even that of an
international organization. It must be the law which is in

conformity with the principles of the natural law and of
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the moral law, which are always binding upon parties in

conflict and in the various questions in dispute.”*

Is not there a risk that the lofty notions of jus
cogens and obligations erga omnes might be abused,
especially in an age of moral lassitude, and become an
instrument for imposing questionable values (if not
counter-values) on all States? Conversely, might not these
notions be unduly neglected on the ground that it is
difficult, if not impossible, that the recognition of the
“nature” of an international obligation occur within the
pluralistic society, in which States have different wvalues

and political aims?

Regarding the risk of abuse, the Vienna Conference has
established strict tests of norms of jus cogens. While not
providing, as was mentioned earlier, a convincing criterion
for identifying peremptory rules, these tests may provide a
safeguard against unfounded claims on the nullity of a
treaty allegedly derogating from jus cogens. As to
obligations erga omnes, a study of the practice of States,
international judicial decisions and the literature on the
four examples given by the International Court, and the

subsequent comparison of these examples with one another,
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reveals that the obligations erga omnes identified by the
International Court (a) are narrowly defined prohibitions
deriving from rules of general international law belonging
to jus cogens; (b) are codified by international treaties
to which a high number of States have become parties; (c)
are instrumental to the main political objectives of the
present time (the preservation of peace and the promotion

%> and (d) reflect basic moral

of fundamental human rights);
values, first and foremost life and human dignity. Hence
the International Court has set clear boundaries to a

category of international obligations that are not to be

multiplied freely but to be identified rigorously.

On the other hand, regarding the risk of neglect based
on the difficulty of acknowledging objective moral wvalues
within the pluralistic society of States, similar
difficulties were encountered by the representatives of
different human traditions who were called to contribute to
the elaboration of a basic human rights instrument of the
present time, the Universal Declaration of Human Rights.*
Despite their differences, these representatives succeeded
in agreeing on the final text of the Universal Declaration.
As one of them, the French philosopher and influential

Catholic intellectual Jacques Maritain, has remarked, this
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agreement on common principles of action was possible
because it was not subject to a concurrent agreement on
their underlying premises.47 (In making this remark,
Maritain was not denying, of course, the importance of
seeking and finding the truth about the underlying

premises.)

Likewise, in the Barcelona Traction case, Jjudges
representing the “main forms of civilization” and the
“principal legal systems of the world”*® were able to agree
on the concept of obligations erga omnes (and providing
four concrete examples), thus showing that the pluralistic
society of States can accommodate the recognition of
international obligations which protect basic moral wvalues
and are binding on every State without exception. On this
point, the present writer would go even farther and submit
that this recognition, today more than ever, is a
precondition of any meaningful dialogue among the different

9

components of the international community,*’ and more

generally of any fruitful dialogue among cultures.®’

In his masterly treatise on law, when responding to
the question whether natural law is the same in all men,

Aquinas observes that, with respect to the conclusions from
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general principles, in some cases there may be a failure
both as to rectitude, by reason of certain obstacles, and
as to knowledge, because in some the reason is perverted by
passion, or evil habit, or an evil disposition of nature.’*
Likewise, the problem of the possible abuse or neglect of
norms of jus cogens and obligations erga omnes is not,
ultimately, one of law but of human virtue, and more
specifically of courageous conformity to the moral law, as

recalled by Pope John Paul II in the two passages reported

in the introduction and the conclusions of this article.

1 S.T.B. (Angelicum, Italy), J.D. (Ferrara, Italy), LL.M.

(Columbia, New York), D.Phil. (Oxon, England). While the writer is
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references on the origins of international society. A thought-provoking
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