LEGAL AGNOSTICISM | N THE ABORTI ON DECI SI ONS: UNBORN PERSONS AND
THE FOURTEENTH ANENDNVENT!
Nat han Schl uet er

It has becone a commonpl ace concl usi on anong pro-life
advocates and | egal scholars that a proper interpretation of the
Constitution with respect to abortion would reject the concept of
a privacy right to abortion, and thus return the nation to the
pre-Roe status quo in which the decision of when, whether and how
to regul ate abortion was left to the states. In offering what |
will call in this paper the "restoration interpretation,” these
advocates and scholars seemto have universally rejected or
ignored an interpretation which would extend the protections of
t he Fourteenth Amendnent to unborn persons, what | will call in
this paper the "unborn person interpretation.” They have done so
despite the fact that both the majority in Roe and the appellants
to the case conceded that if the personhood of the unborn could
be established "the appellant’s case, of course, coll apses, for

the fetus’ right tolife would then be guaranteed specifically by

t he Anendnent."?

The several notable argunents defending the unborn person
interpretation seemto have been largely ignored in the
mai nstream and especially by the Court itself.’ In their book
Abortion: Questions and Answers, for exanple, Dr. and Ms. John
W | ke seemto assunme that the only way to establish | ega
protection for unborn children would be through an anmendnent to

the Constitution. They give as an exanple the National Right to



Life Commttee s anmendnent proposal which would extend the word
"person” to "all human beings, irrespective of age, health,
function, or condition of dependency, including their unborn

of fspring at every state of their biol ogical devel opnent
including fertilization."* The Constitutional necessity for such
an amendnent is not even questioned. Forty-five leading pro-life
advocates, including Gary Bauer of the Fam |y Research Council,
James Dobson of Focus on the Family, O arke Forsythe of Americans
United for Life, Wanda Franz of the National Right to Life

Comm ttee, and Ral ph Reed of the Christian Coalition, signed a
much heral ded joint "Statenment of Pro-Life Principle and Concern”
published in First Things in 1996 in which the primary | egal
conplaint is made that Roe "wounded American denocracy" by

removi ng the issue of abortion from "denocratic concern." For

| egal renedies, the statenent suggests that the Suprene Court
could reverse Roe, returning the issue back to the states, or the
nation could pass a constitutional anendnent which woul d extend
Fifth and Fourteenth anendnent Due Process protection to unborn
persons. The statenent does not even hint at the possibility of a
Suprenme Court ruling which would extend Due Process and Equal
Protection protections to unborn persons.’ The First Things
statenment seens to reflect the unani nous opinion of those
justices on the Suprene Court who have urged reversing Roe, not

one of whom has attenpted to nmake or even respond to the unborn

person interpretation in their opinions.



However wel |l -intentioned, the argunents of the restoration
advocates — as | shall argue below — are often grounded in a
jurisprudence of epistenological skepticismthat is alien to
normal Constitutional interpretation and harnful to the political
norality on which free governnent is based. Wiile | don't object
to a Constitutional anmendment that woul d extend speci al
protection to unborn persons, especially as such an anmendnent
woul d presumably | odge protection for the unborn beyond the
di scretion of partisan Courts, such an amendnent is
Constitutionally superfluous. The issue of protecting the basic
rights of persons fromhostile or indifferent state governnents
was Constitutionally resolved al nost one hundred and fifty years
ago in the Fourteenth Anmendnent, purchased with the bl ood of
t housands of Anerican lives in the awful crucible of the Gvil
War. The Constitutional debate over abortion, then, is ultimately
a rehearsal of the very sanme questions that shook the nation

during the civil war.

1. The Restoration Argunent

To see why the restoration argunent, while certainly nore
honest and legally plausible than the opinion in Roe v. Wade, is,
standi ng al one, both Constitutionally flawed and politically
probl ematic, we nust fist consider the argunents that have been
made on its behalf. The core of the restoration argunent is an

attack on the contention that the right of a wonman to term nate



her pregnancy is a personal privacy right protected by the
Constitution. Such a right is neither "inplicit in the concept of
ordered liberty,"® nor is it "a principle of justice so rooted in
the traditions and consci ence of our people as to be ranked as
fundanental ."’ To the contrary, there is a strong historical and
legal tradition in Anerica condeming and prohibiting abortion as
a violation of the rights of the unborn. Mreover, the alleged
privacy protected in Roe differs in kind fromthe other privacy
precedents insofar as the right necessarily effects the interests
of another human life, the fetus, and insofar as the abortion

procedure has a decidedly public expression.®

So far as it goes this is an acceptable argunent. But it
| eaves out of the equation the all inportant question of the
status of the unborn child. The justices wite as if this
guestion can be ignored or constitutes nerely a "val ue judgnent"”
about whi ch reasonabl e peopl e can di sagree. Justice Scalia
himsel f explicitly asserts this latter position in his dissenting
opinion to the Casey decision: "There is of course no way to
determne that [i.e. whether the human fetus is a human |life] as
a legal matter; it is in fact a value judgnent. Sone societies
have consi dered newborn children not yet human, or the
i nconpetent elderly no longer so."? But if the status of the
unborn child is nerely a value judgnent, then there is at |east a
pl ausi bl e argunent that the states have no right prohibiting it,
especi ally when one consi ders the consi derabl e burden an

unexpect ed, unwanted or dangerous pregnancy can be on a pregnant



worman. | ndeed, Justice Scalia' s argunents have a frightening

noral and epi stenol ogi cal agnosticismat their center.

The States may, if they wi sh, permt abortion on demand, but
the Constitution does not require themto do so. The
permssibility of abortion, and the limtations upon it, are
to be resolved |ike nost inportant questions in our
denocracy: by citizens trying to persuade one anot her and
then voting. As the Court acknow edges, "where reasonable

peopl e can di sagree the governnent can adopt one position or

the ot her."!

By making the determ nation of human |ife a val ue questi on,
Justice Scalia forecloses the possibility that any scientific
proof or rational denonstration can establish that an unborn
child is a human being. Indeed, he ultimately forecl oses the
possibility that there can be any rational discussion of the
matter at all, insofar as values by their very nature are
subj ectively determ ned. Taken to an extreme, as Justice Scalia’s
| egal positivismin this mtter seens to do, denocracy becones
t he sinple exercise whereby the powerful define for thensel ves
their "own concept of existence, of meaning, of the universe, and
the nystery of life," to use the fanpbus words of Justice O Connor
in her opinion for the majority in the Casey decision.'" In such
a universe, Constitutional governnment is superfluous. One is

strongly rem nded of Lincoln's argunents with respect to slavery:



If [the Negro] is not a man, why in that case, he who is a
man may, as a matter of self-government, do just as he

pl eases with him But if the negrois a man, is it not to
that extent, a total destruction of self-governnment, to say

that he too shall not govern hinsel f?"

It cannot be too strongly enphasized that whether or not an
unborn child is a human being is the critical question in this
debate, and the question has been definitively answered for
decades. There can be no scientific disagreenent as to the
bi ol ogi cal begi nning of human |ife. Enbryol ogy, fetology, and
medi cal science all attest alike to the basic facts of hunman
growt h and devel opnment, and nedi cal textbooks for decades have
decl ared that distinct and individual human |ife begins at
conception. Contrary to Justice Scalia's assertion, this is not
a val ue question any nore than whether an acorn turns into an oak
tree. It is indeed both telling and disturbing that while self-
procl ai ned postnoderni st Stanley Fish can concede that the
scientific evidence is clearly on the side of the pro-life

movenent, Justice Scalia continues to insist this is a val ue

j udgrment . "

But there is this critical difference between an acorn and
an unborn child: Human beings are protected by the express
provi sions of the Fourteenth Amendnent; oak trees are not. The
val ue decision, then, only concerns whether we will protect al
persons, or only those we have judged worthy of protection

t hrough the denocratic process. As | will argue bel ow, the super-



denocratic process of Constitutional amendnment has al ready
decided this issue in favor of human life, despite the erroneous

readi ng of the Suprenme Court.

Per haps even nore disturbing is Justice Scalia s nora
agnosticism revealed in his pragmatic argunents agai nst Roe. He
rightly objects with scorn to the plea by the mgjority in Casey
to the "contending sides of a national controversy to end their
national division by accepting a conmon nandate rooted in the

"5 35 if the Court did not create the nationa

Consti tution,
controversy in the first place wwth its controversial ruling! And
he quotes Lincoln’s warning in his First |naugural Address

agai nst deferring decisions of policy "upon vital questions
affecting the whole people” to the Suprenme Court, and thus
resigning the power of self-government. O course, Lincoln was
referring to the ignom nious Dred Scott decision in which the
Court ruled not only that blacks were ineligible for national
citizenship and thus had no | egal access to federal courts, but

al so that slaves constituted property protected by the Fifth
Amendnent due process cl ause agai nst Congressi onal prohibition of
slavery in the territories. It was in order to overturn this
ruling that Lincoln pressed for, Congress passed, and the nation
ratified the Thirteenth and Fourteenth Anendnents to the
Constitution extendi ng due process protections to all persons
under United States jurisdiction. We will return to this
inportant matter later in the paper, but for nowit is inportant

to point out that for Scalia, the restoration argunment woul d



return the issue of abortion to the states, and thus renove it as
a national issue. "As with nmany other issues, the division of
sentinment within each State was not as closely balanced as it was
anong the popul ation of the Nation as a whol e, neaning not only
that nore people would be satisfied with the results of state by
state resolution, but also that those results would be nore

stable."!®

Stable for whon®? Certainly not unborn children in states
W th perm ssive abortion laws. Couldn't Justice Scalia have added
to this dicta sonme condemation of the practice of abortion,
despite his apparent constitutional responsibilities? One wonders
whet her restoration is Scalia s preference, and not nerely his
Constitutional interpretation. In any case, the irony of his
position should not be lost: Hi's argunent sounds al nbost exactly
i ke the "popul ar sovereignty” position of Stephen Dougl as,
Abraham Lincoln’s bitter adversary, in both its professed
agnostici sm about the noral issue of abortion, as well as its
proposed solution to the conflict. Like Douglas, Scalia professes
ignorance, if not indifference, to the noral dinensions of
abortion, and |i ke Dougl as he sees self-governnent consisting in
letting the individual states decide the issue for thenselves.
Wth Lincoln, we nust see this argunent for what it is: a
dangerous threat to self-governnent insofar as it underm nes the
very public opinion that nmakes sel f-governnent possible, the
belief in the transcendent dignity of all human beings fromthe

nmoment of conception to natural death. Any attenpt to define



human worth or value with a smaller category than the general
field of human beings, as Lincoln rightly saw, is necessarily
arbitrary and sets forth a principle that itself underm nes the

principle foundation for self-government:

You say A is white, and B. is black. It is color, then; the
lighter, having the right to enslave the darker? Take care.
By this rule, you are to be the slave to the first nman you
nmeet, with fairer skin than your own. You do not nean col or
exactly? — You nean the whites are intellectually the
superiors of the blacks, and, therefore have the right to
ensl ave then? Take care again. By this rule, you are to be
the slave to the first nman you neet, with an intellect
superior to your own. But, say you, it is a question of
interest; and, if you can nmake it your interest, you have

the right to enslave another. Very well, And if he can make

it his interest, he has the right to enslave you."

The logic of this argunment — so persuasive with respect to
racial discrimnation - has been nysteriously | ost when applied
to the protection of human life. W are left with a Culture of
Deat h whi ch shanel essly appeals to a utilitarian cal culus which

wei ghs the interests of "nmeaningful life" against life itself.

It is not an easy matter to pick on Justice Scalia, who as
t he hi ghest ranking Catholic official in the United States has
served his office with dignity and honor. But it is |anentable

t hat he aut hored such an opi nion, to which another Catholic,
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Cl arence Thomas — a supposed advocate of a "natural |aw' reading
of the Constitution - affixed his signature. At the very |east
one woul d hope for a condemation of the practice of abortion,

even if judicial restraint required its toleration.

Not all advocates of the restoration argunment, however,
express Scalia's epistenological and noral skepticismso boldly.
Chri stopher Wl fe, for exanple, attenpts to make the
Constitutional argunent against the unborn person reading while
at the same tine affirmng the noral evil of abortion. H's
argunment runs sone of the sanme dangers as that of Scalia however,
in that while recognizing the strength of many of the argunents
of fered below, "given the fact that nmany people did and do in
fact doubt (however wongly, in fact) whether a human person
exists fromthe tinme of human conception. . .The Constitution
| acks the kind of clarity that would be necessary for a judge to
strike down a |aw pernitting abortion."'™ So Wl fe's position,
like Scalia's, is based upon conceding that the status of unborn

children is open to doubt.

But why allow anti-life advocates to continue this deceptive
argunent that the ontol ogical status of an unborn child is open
to doubt, that it is based upon religion, or values, or sone
ot her subjective standard, and that it is a point over which
reasonabl e peopl e can di sagree? Why does Professor Wl fe | eave
open to doubt what is obvious to so skeptical a man as Stanl ey
Fish? Let me be clear: If the ontol ogical status of the unborn

child is open to question, then know edge itself is open to
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guestion. So long as |life advocates concede that this is an open
guestion the battle over abortion, and perhaps denocracy itself,

is | ost.

[11. The Unborn Person Interpretation

To be sure, there is anple reason for reticence about the
unborn person interpretation. The last half-century of "living
constitutionalisn and its subsequent judicial |icense has left a
badly scarred Constitution in its wake, severely underm ning the
del i cate bal ance of powers that were part of the Franmer’s
original design. The "l east dangerous branch" of Federalist 78
has arguably becone the "nost dangerous branch" of Brutus 15. As
many |i berals are beginning to discover, the surrender of self-
government to the Suprenme Court is a doubl e-edged sword that can
cut both ways. W nust be careful, therefore, of seeking
unwarrant ed readi ngs of our privileged noral principles into the
Constitution. For purposes of this paper | will assunme w thout
argunent that the proper reading of the Constitution is a
textualist reading as that termis used by Justice Scalia in his
book A Matter of Interpretation.” A textualist reading assunes
that the primary guidance for interpreting the Constitution comne
fromtext and context. As Justice Scalia describes it, "A text
shoul d not be construed strictly, and it should not be construed

leniently; it should be construed reasonably, to contain all that

it fairly means."? This principle excludes both "living
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Constitution" jurisprudence, as well as "natural |aw'
jurisprudence. According to this textualist jurisprudence, it
shall be argued bel ow, the unborn person reading is the nost
honest and legitimate, despite Justice Scalia s clains to the

contrary.

The sinple syllogismfor my argunent can be stated as
foll ows. The word person in the Due Process and Equal Protection
Cl auses of the Fourteenth Anendnent includes all hunman bei ngs.
Unborn children are human bei ngs. Therefore, the Due Process and
Equal Protection Cl auses of the Fourteenth Anendnent protect
unborn children. To refute this syllogism then, advocates of the
restoration interpretation nust either deny the major prem se,
that the | egal person of the Fourteenth Anendnent includes al
human bei ngs, or deny the mnor prem se, that an unborn child is
a human being. Because virtually none of the |ife advocates —
Justice Scalia aside - are willing to deny the m nor pren se, the
mai n poi nt of contention nust be the major prem se. So, do the
Due Process and Equal Protection C auses of the Fourteenth
Amendnent i nclude all human beings? | will offer bel ow four
pi eces of evidence for why this question nust be answered in the
affirmative. First, this conclusion is supported by the text of
the Constitution. Second, it is supported by the repeated
construction of the Fourteenth Anendnent prior to Roe, as well as
by explicit statenments made by those who franed the Fourteenth
Amendnent. Finally, it is supported by the history of abortion

law in Aneri ca.
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The proper point of departure is the text of the
Constitution. The first section of the Fourteenth Anendnent
states "nor shall any State deprive any person of life, liberty,
or property, w thout due process of |aw, nor deny to any person
withinits jurisdiction the equal protection of the laws." The
problemis that the Constitution never defines the word "person."
Justice Scalia, anong others, rightly I ooks to context for
gui dance on the neaning of this term and he finds no evidence
that the word was intended to include unborn persons. In a speech
delivered at Notre Dane University in 1997 he pointed out that
none of the references to "person” in the Constitution have
prenatal application. For exanple, the second section of the
Fourteenth Anmendnent states that "Representatives shall be
apportioned anong the several States according to their
respective nunbers, counting the whol e nunber of persons in each
State, excluding Indians not taxed." Because there is no evidence
that the Framers contenpl ated counting unborn persons for
pur poses of apportioning representatives, Scalia argues, they

must not have understood "person” to include "unborn person."?

But there are serious flaws with this argunent, flaws that
are attached to any contextual attenpt to understand the neani ng
of the word person in the Constitution for due process purposes.
The reason for this is that apart fromthe Fifth and Fourteenth
amendnents every reference to person is context dependent.? That
is, every reference to person is intended to acconplish a

particular limted purpose. Take Justice Scalia s exanple. The
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means for determ ning nunbers of persons in each state is

regul ated by the second section of the first Article of the
Constitution. According to that passage, "actual Enuneration”
shall be made by Congress every ten years "in such Manner as they
shall by Law direct."” In other words, Congress can determ ne by
statute those who should be counted in the census for purposes of
al l ocating representatives. Surely Congress could
Constitutionally include unborn persons in the census count, and
wi th good reason, as the count m ght be nore accurate. On the

ot her hand, this mght be an inpractical enterprise. A clearer
exanple illustrating this contextual problemis the eligibility
requirenment for holding office in the House of Representatives.
The Constitution states "No person shall be a Representative who
shall not have attained to the Age of twenty five Years." Does
this mean that no persons under the age of twenty five are

protected by the Due Process Clause? O course not.

Because abortion is primarily a private act of one or nore
per sons agai nst another, sone attention nust be given to the
"state action” doctrine. Stated in its nost extreme form the
state action doctrine states that the Fourteenth Amendnent only
protects private individuals fromthe State, not from ot her
private individuals. Such a reading would appear to follow froma
literal reading of the text of the Anmendnent, "No State shall.”
The tenptation to this readi ng should be resisted. (Even Justice
Scalia hinmself rejects it, as he chooses to focus on the question

of the personhood of the unborn rather than on the capacity of
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the Constitution to extend its protections against private acts.
The sane can be said for Justice Blacknmun, witing for the
majority.) Wiile there is not sufficient roomin this essay to
devel op such a conplicated Constitutional issue as state action

| will state ny position briefly.?

The restrictions on State power in the Armendnent were added
for two reasons: The first reason, as stated above, is that the
Framers of the Amendnent wanted nore permanent protection for
rights than Congressional legislation. That is, their purpose in
addi ng the | anguage was to nmake the anendnent stronger, not
weaker. Secondly, the "no state shall" phrase was added to nake
the provisions consistent with the Article One, Section Ten
[imtations on State power. In neither case did the Franers
intend to limt the power of the anmendnent exclusively to action
by the State or state actors. If this were true, then the G vi
Ri ghts Act of 1866 itself would be unconstitutional insofar as
its provisions extend to private action, a thesis no credible
Constitutional scholar would defend. The historical evidence is
clear that at |east one purpose of the Fourteenth Anendment was
to make Constitutional the Cvil R ghts Act of 1866, the textual
provi sions of which seenmingly extended to private action.?

Mor eover, the Congresses immedi ately subsequent to ratification,
anong whi ch were many who had voted for the anendnent, passed
several pieces of |egislation under the Amendnent extending

Congr essi onal power to private action.” Al though these | aws were

eventual |y struck down in United States v. Crui kshank? and The
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Civil Rights Cases,?” it was not on an argument that

Congr essi onal power cannot extend to private action, but that the
statutes were overbroad. The doctrine that comes out of these
Court decisions can be stated as follows: Primary responsibility
for protecting rights rests with the states, but Congress retains
the power to correct state failure to discharge their proper
responsi bilities. Therefore, Congressional power nmay extend to
private acts, then, but only on the condition that the State has

failed to act.

Readi ng unborn persons into the Due Process and Equal
Protection C auses of the Fourteenth Amendnent woul d have the
followng | egal effects. First, under the Due Process C ause
States woul d be prevented fromproviding for or protecting
abortion in any way. Second, although States which fail to
protect unborn children m ght not be directly liable for that
failure under the Due Process O ause, *® Congress woul d have the
power to correct this failure through renedial |egislation under
section five of the Fourteenth Anendnent. Third, if it could be
establ i shed that unborn persons are the subject of class
discrimnation in violation of the Equal Protection C ause in
those states which fail to effectively crimnalize abortion
Congress again woul d have the power to correct such state failure
by appropriate legislation. This [ast argunent is a bit nore
difficult to make, as the Courts have been reluctant to extend
the strongest protections of this clause beyond race and gender.

Still, perm ssive abortion | aws woul d have to at | east show a
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"rational basis" insofar as they anobunt to | egal discrimnation
based upon "age," or "geography" or even "meaning of life."%
Even under this |lowest |level of scrutiny, the state would have a
very difficult case to nake. If a state fails to protect the nost
basic right to life of an entire class of persons, clearly it is
failing in its duty under the Constitution to provide Equal

Protecti on of the | aws.

In any case, it is quite clear fromthe history of the
Amendnent that its framers did not intend to give Congress the
power to determ ne personhood for Due Process and Equal
Protection purposes. An early draft of the Amendnent st ated:
"Congress shall have the power to nake all |aws which shall be
necessary and proper to secure the citizens of each State al
privileges and immunities of citizens in the several States, and
to all persons in the several States equal protection in the
rights of life, liberty, and property."*® As Herman Bel z points
out, several Republicans objected to this |anguage because it
woul d nerely "effect a general transfer of sovereignty over civil
rights fromthe states to the federal governnment, while
effectively failing to limt the exercise of state power that had
produced the black codes."’' Instead, the Framers of the
Amendnent chose to | odge the prohibition in the Amendnent itself,
whil e |l eaving to Congress corrective power. The Amendnent clearly
does not give Congress plenary power over the neaning of the
first section of the Fourteenth Amendnent. The strong inplication

of the text and history is that the courts would have a strong
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hand in enforcing its provisions.” Scalia's interpretation is

i mpl ausi bl e and woul d effectively emascul ate the Amendnent.

Anot her preval ent and yet erroneous interpretation of the
Fourteenth Amendnment holds that its provisions are limted
exclusively to blacks. This reading is supported by neither the
text of the Amendnent, the history of its framng, nor its
subsequent application. The Anendnent was ai ned not only at the
"bl ack codes" of various states, which sought to effectively
reduce freednen to slavery while technically obeying the
provi sions of the Thirteenth Arendnent, but at the entire
Constitutional apparatus which placed the rights of persons at
the mercy of oppressive state governnents. (Renenber, whites who
supported blacks in their quest for freedomwere al so in danger
of retaliation). In other words, they were seeking a
Constitutional renmedy for protecting the rights of persons when
the States failed to do so. For this reason, the franers of the
anendnent chose to use the term "person” rather than "bl acks" as

the object of protection in the text of the Constitution.™

Abundant evi dence fromthe Congressional debates over the
Fourteenth Amendnent indicates that the framers intended the word
"person” to include all human beings. For exanple, the author of
section one of the fourteenth amendnent, John Bi ngham stated
that "Before that great |law the only question to be asked of a
creature claimng its protection is this: Is he a man? Every nman
is entitled to the protection of American |aw, because its divine

spirit of equality declares that all nen are created equal ."*
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And Senat or Trunbal |l decl ared that the purpose of the Anendnent
woul d have the "great object of securing to every human bei ng
wWithin the jurisdiction of the Republic equal rights before the

I aw. " 35

The history of enforcenent of the provisions of Due Process
and Equal Protection C auses support the argunent that the
provi sions were not intended exclusively for freednen. I|ndeed,
the vast majority of Fourteenth Amendnent Due Process cases which
have cone before the Court, even in the |ate nineteenth century,
i nvol ved econom ¢ issues. The word "person" accordingly has been
given a very liberal construction by the Suprenme Court to include
all human bei ngs, be they mnors, prisoners, aliens, enem es of
the state, and even corporations. |Indeed, apart from Roe, the
Court has never once differentiated between "person"” and human
bei ng,"” nor has it ever excluded a human being fromthe Due
Process protections of the Fourteenth Anendnent. So it is a fair
I egal inference to say that if it can be denonstrated that an
unborn child is a human being, then that child will constitute a
"person" for Fourteenth Anendnent purposes. In other words, once
it is determned that the unborn child is a human bei ng,
Fourteenth Amendnent Due Process and Equal Protection protections

are enabl ed.

Notice that the m nor prem se of the syllogismabove is only
mar gi nal Iy conti ngent upon historical analysis. The primary issue
is ontological, not historical. Just as — to use Justice Scalia's

own exanple — "freedom of speech” enbraces nmany things "that were
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not in fact protected, because they did not exist, in 1891 -

novi es, radio, television, and conmputers, to nmention only a few"
so, by a fair analogy, the Fourteenth Anendnent covers persons
who were not fully "discovered" when the Due Process and Equal
Protection O auses of the amendment were witten.® In other
words, it doesn’t ultimately matter what past peopl e thought
about when hurman life begins, so long as they agreed — as they
did - that at whatever point it begins, this is the point at

whi ch the protective powers of the State nust be introduced. They
di d not have enough access to the scientific and biological facts
of human reproduction and enbryol ogy to know for certain when
life begins. But in a time of 4D ultrasound technol ogy, when
infants can be operated on while still in the wonb, there is no
room for dispute about the status of the fetus. As stated above,

t he bi ol ogi cal evidence that a human fetus fromthe nonent of
conception is a uniquely individual and separate hunan organi sm
with a separate genetic code, requiring only nutrition and growh
to reach maturity is beyond dispute. The Court’s initial and
continued use of the term"potential life" to describe the fetus,
then, is thus both scientifically erroneous and legally

di shonest. Sperm and ova are potential life; the fetus is a human

being at an early stage of hunman devel opnent through which al

human bei ngs rmust travel, with enormous potential.?’

The practices of the states at the tine the Fourteenth
Amendment was ratified can serve as evidence of what the Franers

of that Amendnent thought about its neaning. O course, there is
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not sufficient roomhere to treat the entire legal history of
abortion in Anerica and in the West, but it is inportant to say
sonet hi ng about the devel opnment of the laws with respect to
abortion, and to briefly address some of the m sconceptions that

have attended this issue.

Abortion was condemed by the G eek physician Hi ppocrates,
| ong regarded as "the Father of Medicine"” and originator of the
Hi ppocratic oath. It was al so universally condemed by the
Western Christian tradition as the unjust nurder of a human
bei ng. Under the British comon |aw abortion was regarded as a
crime, but only after "quickening," or the first perception of
fetal nmovenment. Justice Blackmun in Roe made nuch of this fact as
evi dence of a longer tradition according to which abortion was
only regarded as a crinme after viability. But the qui ckening
distinction had nothing to do with viability, a term which
repl aces an unwarranted principle of "neaningful life" for "life
sinply" as the standard for determ ning | egal personhood. The
proper neani ng and general understandi ng of quickening can be
found in the Oxford English Dictionary: "to give or restore life

to; to make alive; to conme into being." This understandi ng was
mani fested in comon phrases |ike "the quick and the dead,"” which
showed t he proper contrast in neaning. Thus, the quickening
standard sinply affirned the principle that when life is present,
it is wong to take it. There was no consideration of such an

anbi guous concept as "viability." Indeed, the principle of

viability would justify infanticide as well as abortion.?® The
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reason for the quickening specification was largely the result of
a gap in scientific know edge about human reproduction, which
made certain knowl edge of pregnancy al nost wholly dependent upon
perception of fetal nmovement. However, as scientific know edge
about human reproduction and enbryol ogy devel oped, peopl e becane
increasingly aware that |ife began nmuch earlier than quickening,
and they began to revise their statutes accordingly. Britain was
the first do so with a law in 1803 nmaki ng abortion a crinme before
qui ckening, as well as after. Wthin a half a century Anerican

| egi sl atures were followi ng suit, accomodating their laws to fit
advances in scientific know edge about human reproduction and

fetal devel opnent.

As Justice Rhenquist pointed out in his dissent in Roe, "By
the tine of the adoption of the Fourteenth Amendnent in 1868,
there were at least 36 | aws enacted by state or territorial
|l egislatures limiting abortion."* Fromthis he concluded that
"There apparently was no question concerning the validity of this
provi sion or of any other state statutes when the Fourteenth
Arendnent was adopted."* As Justice Scalia hinself points out,
"By the turn of the [19'"] century virtually every State had a | aw
prohibiting or restricting abortion on its books."*
Significantly — and contrary to the assertions of several
hi storians and | egal scholars who were relied upon in Roe -
abundant evi dence indicates that these restrictions on abortion

were passed with the primary purpose of protecting unborn

children, and not nerely to protect the health of the mother.?*
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Justice Bl acknmun hinmself quotes the report of the American

Medi cal Association’s Conmttee on Crimnal Abortion, issued in
1859. According to this report the primary causes for the

preval ence of abortion were "w de-spread popul ar i gnorance of the
true character of the crime — a belief even anong not hers

t hensel ves that the foetus is not alive till after the period of
qui ckeni ng," conbined with "grave defects in our |aws, both
common and statute, as regards the independent and act ual

exi stence of the child before birth, as a living being." "These
errors,"” the report continued, "which are sufficient in nost

i nstances to prevent conviction, are based, and only based, upon
m st aken and expl oded nedi cal dognas."* Finally, sone have

argued that while it is true that the there was a strong
consensus agai nst abortion in America following the Gvil Wr,
vari ous exceptions in many of the abortion statutes (e.g. life of
the nother, rape, incest, etc.) suggest a deeper anbival ence in
attitudes toward the unborn. Wiile valid so far as it goes, it is
important to consider this claimin context. It is an old |egal
and noral maxi mthat the extreme cases nake bad | aw. The evidence
is overwhel m ng that Americans believed abortion is nmurder, even
as they sought to nake what they regarded as reasonabl e
exceptions to that principle. But this is stuff of which any
crimnal code is made. It involves a constant effort to work out
the general principle (nurder is wong) while allowi ng for the
justifications (insanity) and excuses (self-defense) that make

the enforcenment of that principle nost just.
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It is inportant to point out that there was a federal court
precedent for the unborn person readi ng of Fourteenth Amendnent
before Roe v. Wade, though this fact was virtually ignored by
Justice Blackmun. In Stenberg v. Brown a three judge federal
district court upheld an anti-abortion statute, stating that
privacy rights "nust inevitably fall in conflict with express
provisions of the Fifth and Fourteenth Amendnents that no person
shal | be deprived of life without due process of law "* Relating
t he bi ol ogical facts of fetal devel opnent, the court stated that
"t hose deci sions which strike down state abortion statutes by
equating contraception and abortion pay no attention to the facts
of biology."* "Once new |ife has commenced," the court wote,
"the constitutional protections found in the Fifth and Fourteenth
Amendrent s i npose upon the state the duty of safeguarding it."*
Yet in commenting on the unborn person argunent in Roe, Justice
Bl ackmun wrote that "the appell ee conceded on reargunent that no
case could be cited that holds that a fetus is a person within
the meani ng of the Fourteenth Anendrment."* He did so despite the
fact that he had cited the case just five paragraphs earlier! The
failure of both appellees and the court to treat this case is

bot h unfortunate and inexplicabl e.

Finally, the unborn person reading brings consistency to
crimnal and civil laws with respect to unborn children. Thirty-
five states, by court decision or statute, have crimnalized the
killing of an unborn child against the will of the nother, many

of them nerely subsum ng the crine under traditional mansl aughter
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or nurder statutes.®

Most states also provide for civil actions
by or on behal f persons who have been harmed or killed en vetre
sa nere. Finally, nost states recognize the vested rights of
unborn children with respect to inheritances and other property
rights. It sinply does not nake noral or |egal sense to |eave the
ef fectual determ nation of |egal personhood to the will of a
single individual, the nother. This anomal ous result allows for
the extreme of capriciousness in what should be the nost firmy

secured and fixed principle in our |legal system the rights of

persons.

Hi storical evidence, then, supports the follow ng
concl usi ons: When the Fourteenth Anendnent was ratified a
preponderance of Americans believed that unborn children were
| egal persons deserving protection by the crimnal |aws of their
respective states. This belief becane even stronger in the years
imediately followng ratification, and was wel | -ni gh uni versa
until the mid-20" century, when a small number of states began to
liberalize their abortion | aws, although nost of these stil
retained stricter provisions than the Roe decision allowed. This
belief that abortion involved the unjust killing of a human being
was not based upon subjective val ues, but upon scientific
know edge about human growth and devel opnent. Wi le this argunent
appears to provide stronger support to the "restoration argunent”
than to the "unborn person" argunent, the appearance is only
superficial. The Franers of the Fourteenth Amendnent did not

intend to supplant the crimnal codes of the various states. They
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nerely intended to set conditions to those codes, the enforcenent
of which would be worked out primarily in litigation and
secondarily in Congressional enforcenment. By the tinme the
Fourteenth Anendnent was ratified the states were well on their
way toward enforcing its provisions with respect to unborn

chil dren. Mreover, other pressing concerns dom nated the
attention of the tine period. Roe was the first case in which the
i ssue of abortion had conme directly before the cognizance of the
Suprene Court, and it woul d have been a perfectly appropriate
time for the Court to affirmthe proper extension of the

protections of the Fourteenth Amendnent to unborn persons.

| V. Concl usion

I n conclusion, restoration advocates have three possible
objections to the unborn person interpretation. First, they can
argue that the term "person” in the Due Process and Equal
Protection Cl auses of the Fourteenth Amendnent was not i ntended
to include unborn children. Advocates of this position could
consistently hold that abortion is the killing of a human being
while at the sane tinme denying unborn children constitutional
protection. As we have seen, however, this interpretation of the
Amendnent is not supported by the evidence. The text, context,
and history of the Fourteenth Amendnent support the thesis that
unborn persons are included in its Due Process and Equal

Protection provisions. Second, restoration advocates can argue
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that the determ nation of personhood is a "value question" over
whi ch reasonabl e peopl e can di sagree, and that the Fourteenth
Amendnent therefore left this determination up to state

| egi slatures. | have argued as well why this interpretation is
both inplausible as a Constitutional matter, and dangerous as a
political one. Finally, restoration advocates can argue that
unborn persons are indeed covered by the Fourteenth Anendnent,
but that the state action doctrine forecloses any protection from
t he national governnent. This is undoubtedly the strongest
argunent agai nst the unborn person reading. But of course, it is
not really against the unborn person reading at all, but only
agai nst effective enforcenent of that reading. It can affirmthe
ont ol ogi cal status of unborn children and the horror of abortion
while at the sane tine counseling judicial and |egislative
restraint. Still, as | have argued above, the state action
doctrine | eaves plenty of roomfor Congressional protection of
unborn children, in both the | anguage of the amendnent and its

history of interpretation.

In sum we nust be cautious that our legitinmate fears of an
overweeni ng Court and "living Constitutionalisnm do not blind us
to the proper Constitutional and political response to the
probl em of abortion. Metaphysical realismregarding both the
identity and the dignity of the human person is the fixed point
around whi ch our political and Constitutional order revol ves.
Wthout it, there can be no resistance to the ever-encroaching

i nfluence of pragmatic and utilitarian conceptions of human
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dignity. We cannot afford to feign skepticism about the

per sonhood of unborn children any nore than an earlier age could
afford to feign skepticismabout the personhood of Afro-
Anericans. Let us again, then, highly resolve that those who died
for this cause shall not have died in vain, that governnent of

t he people, by the people, for the people, shall not perish from

the earth
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unborn child by protecting the nother. New York |law is ambi guous, nmking the
killing of the unborn child after twenty-four weeks "hom ci de" while at the
same time limting homcide protections to "a hunman bei ng who has been born

and is alive."



