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CAN THE DOCTRINE OF SUBSIDIARITY HELP COURTS
INTERPRET THE ESTABLISHMENT CLAUSE? !

Kyle Duncan
University of Mississippi School of Law

This article proposes that the concept of subsidiarity from
Catholic social doctrine can be useful in understanding the function of
the Establishment Clause in the First Amendment to the U.S.
Constitution.  Subsidiarity, however, does not serve as a source for
Judicially enforceable rules for applying the Clause; rather, it explains
the Clause as essentially a federalism provision that leaves the
resolution of church-state questions to the states.

Introduction

Since the 1940s, the federal courts have used the Establishment
Clause of the U.S. Constitution to calibrate the relationship between
church and state in every corner of the United States. Courts have
inevitably had to adjust the myriad interactions between religious
associations, religious individuals, and the government, propagating a
gaggle of vague principles and multi-factor tests. The Catholic social
doctrine of subsidiarity would seem a good candidate for cleaning up
this doctrinal confusion, for subsidiarity promises a framework within
which to adjust the respective competencies of public and private
associations. Moreover, subsidiarity readily embraces the religious
association as exactly the kind of structure that mediates constructively
between the individual and the state.

But simply “applying” subsidiarity to the problem of religious
establishments is far more difficult than at first blush. Subsidiarity does
address itself to the problems of “religious establishments” as such, but
at the same time it appears singularly maladapted as a source for
judicially enforceable rules for resolving such problems. A court needs
fairly rigid and predictable standards for saying what is and is not a
prohibited religious establishment. But subsidiarity provides, instead, a
flexible procedural framework which can help hammer out the complex
interactions between religious associations and the state—one that is far
more comfortable in the prudential sphere of politics than in the sphere
of courts and legal rules. Thus, at first glance, one might conclude that
subsidiarity not only provides no help to a court applying the
Establishment Clause, but also that the Establishment Clause itself could
not intelligibly embody a judicially enforceable norm of subsidiarity.
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But here first impressions are misleading. Subsidiarity does
help us understand the Establishment Clause, and in a profound and
surprising way. Subsidiarity does not tell a court how to apply the
Clause, but instead explains what the Clause is. In short, subsidarity
shows that the Establishment Clause is all about federalism, and says
virtually nothing about substantive church-state issues. The subsidiary
Establishment Clause contains the “right” answer about where church-
state issues should be hammered out, not about how such issues should
be resolved substantively. This is a radical view of the Establishment
Clause, of course, but in the helpful sense that it points us to what lies at
the roots of the Clause. Subsidiarity can help clear away over sixty years
worth of jurisprudential detritus and see what the Establishment Clause
was actually supposed to do. Subsidiarity also helps make sense of the
framing and ratification of the Establishment Clause. Finally, it also
explains why the Supreme Court’s Establishment Clause
jurisprudence—which, since 1947 has attempted to orchestrate the
minute details of American church-state relationships—has been such a
failure.

A. Absolutely Not!

Before exploring how subsidiarity can help understand the
Establishment Clause, it is necessary to explain how subsidiarity cannot
help. This section briefly outlines the Catholic doctrine of subsidiarity.
It emphasizes that, as useful as subsidiarity is as a conceptual framework
for adjusting the competencies of public and private associations in
society, it is not a good candidate for a judicially-enforceable
constitutional norm. In other words, subsidiarity helps us talk
intelligibly about the problems posed by religious “establishments,” but
it does not help a court derive useful tests for policing the boundaries
between church and state and, a fortiori, for liquidating the meaning of
the Establishment Clause. Subsidiarity, instead, instructs us that church-
state issues are the kinds of issues better resolved by prudential
judgments in the political sphere. As we will see in the next section, this
also points to a paradoxical, but useful, answer to the question of what
function the Establishment Clause is supposed to perform in our federal
system.

Subsidiarity is a theory about the relationships among social
structures, the common good, and human dignity with a venerable
pedigree in European political thought. It concerns how persons
become genuinely free by associating with others, and what those
associations, or “mediating structures,” imply about state authority.
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Paradoxically, subsidiarity both empowers the state to remedy the
incapacities of social groups, and limits state intervention by reference
to the integrity of those groups.? The state Aelps but does not absorb
intermediate associations. In that way, it is thought, the people within
them will flourish most fully in their humanity, in their communities,
and in their relationships to the state.?

Substantively, subsidiarity orders the relationships among state
authority and social groups. Structurally, it describes the distribution of
competencies among higher and lower public entities in a single system.*
Thus, subsidiarity may apply substantively to the interactions between
the state and labor unions, and it may apply structurally to the
interactions between a central government and its constituent
governmental entities.> The structural aspect of subsidiarity is closely
connected to federalism.®

But however applied, subsidiarity focuses on the person. It
assumes that the basic aim of societal structures, private and public, is to
promote human dignity and, hence, genuine freedom. Persons are ends-
in-themselves; they are also social beings and thus most authentically
human only in community with others.” Subsidiarity builds upward
from this basic focus on the person. Human personhood requires a
kaleidoscope of associations for its full expression. For instance,
individuals need family associations to nurture their basic affective,
material, educational, and spiritual needs.® Such groups cannot function
in isolation but must interact with other groups to serve their members
fully.” What results is an organically intermeshed civil society,
“understood as the sum of the relationships between individual and
intermediate social groupings, which are the first relationships to arise
and which come about thanks to ‘the creative subjectivity of the
citizen.””!?

Subsidiarity seeks to nourish these intermediate social
groups—or “mediating structures”—whether by protecting them from
government interference, empowering them through limited but
effective government intervention, or coordinating their various
pursuits.!" A mediating structure could refer to any voluntary
association—a family, a neighborhood, a church, a civic club—that
“stand[s] between the individual in his private life and the large
institutions of public life.”'? A legal policy or social structure resonates
with subsidiarity if it furthers this basic principle of facilitating, through
mediating structures, both the flourishing of persons and the greater
justice and responsiveness of state authority.

Subsidiarity recognizes that the state has an obligation to
intervene in aid of lower societal structures in appropriate and well-
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defined ways, but that the intervention must be of a limited, incremental,
temporary, and remedial nature. Theorists of subsidiarity thus speak of
its positive and negative aspects.’* Positively, the state (or any higher
societal association) offers help to subordinate associations to the extent
they cannot accomplish their own ends. But negatively, there is a strong
presumption against extensive state intervention into lower associations.
Subsidiarity thus exhibits a “principled tendency toward solving
problems at the local level and empowering individuals, families and
voluntary associations to act more efficaciously in their own lives.”'* The
ultimate goal, built upon the uniqueness of every human person, is to
realize a “genuinely pluralistic society.”!

No association nourishes its members’ dignity by dissolving
their individuality into a homogenized mass. This is true by definition,
given the purpose of an association is to nourish individual development.
Just so, higher associations must not absorb the unique qualities and
functions of lower associations. Interventions by higher associations are
necessitated and limited by the same problem—i.e., that the lower
organization requires some aid because it, for whatever reason, cannot
achieve its goals. But to preserve those lower associations as genuine
associations, the nature of the intervention must be partial and
incremental—“subsidiary” to the function and character of the
association aided. Subsidiarity’s guiding principle, then, is that
intervention should “assist but not usurp” mediating structures.!®

The Catholic Church’s formulations of the principle of
subsidiarity—contained principally in late 19" and early 20" century
papal encyclicals on labor relations—are the most carefully elaborated
modern statements of the principle and have consequently become
benchmarks for its development.!” This foundational passage is from
Pius XI’s encyclical Quadragesimo Anno:

Just as it is gravely wrong to take from individuals what they
can accomplish by their own initiative and industry and give it
to the community, so also it is an injustice and at the same time
a grave evil and disturbance of right order to assign to a greater
and higher association what lesser and subordinate
organizations can do. For every social activity ought of its very
nature to furnish help to the members of the body social, and
never destroy and absorb them. The supreme authority of the
State ought, therefore, to let subordinate groups handle matters
and concerns of lesser importance, which would otherwise
dissipate its efforts greatly. Thereby the State will more freely,
powerfully, and effectively do all those things that belong to it
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alone because it alone can do them: directing, watching, urging,
restraining, as occasion requires and necessity demands.
Therefore, those in power should be sure that the more
perfectly a graduated order is kept among the various
associations, in observance of the principle of “subsidiary
function,” the stronger social authority and effectiveness will
be, the happier and more prosperous the condition of the
State.'8

Much more could be said about the historical development of
subsidiarity, and particularly its increasing accommodation of
personalist philosophy and the freedom of conscience.'” But for
purposes of this paper, what needs emphasizing is the mode in which a
subsidiary state manages the common good. The subsidiary state
pursues a substantive vision of the common good, but in a manner
subsidiary to the efforts of social groups.?’ A just government constructs
an ordered framework that assumes the diverse projects of individuals
and social groups. The state does not define the common good, but
safeguards and promotes it, making up for the natural incapacities of
social groups, whose own efforts contribute to the common good.?!
Russell Hittinger identifies this principle as central to subsidiarity:
“[Slubsidiarity presupposes that there are plural authorities and agents
having their ‘proper’ (not necessarily lowest) duties and rights with
regard to the common good.”?

This subsidiary view of the relationship between state power
and the common good is anti-perfectionistic. Limited human beings and
their institutions will never ideally realize human dignity, as Chantal
Millon-Desol describes:

To social problems, one cannot simply find a solution in the
sense of a definitive systematization. There are means,
imperfect and tentative, for managing this critical condition
permanently in the equilibrium of the possible.

Consequently, subsidiarity does not furnish a priori criteria for state
intervention, in contrast with classical liberalism on the one hand (which
allows minimal intervention only for basic security) and with socialism
on the other (which allows comprehensive state intervention). As John
Czarnetzky and Ronald Rychlak explain, because subsidiarity focuses
on the common good, applying it requires judgments that are “nuanced,
comprehensive, and political ’—judgments, consequently, “better left to
political bodies, who are far better equipped than courts” to formulate
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them.?* The government thus has a great deal of prudential latitude over
the decision whether to intervene, subject to the countervailing pressures
of mediating structures.

Given subsidiarity’s basic flexibility, one may legitimately ask
whether it provides reliable standards for conditioning state intervention,
and for attributing competencies among governmental actors, private
associations, and individuals.?> But subsidiarity boasts that its
“vagueness” is not a defect, but its central asset. Subsidiarity calibrates
the relationship between civil society and the state within the flux of
circumstances, in pursuit of a maximum amount of liberty. But liberty
expresses itself in concrete conditions that cannot be predicted by a
priori rules.?® The imprecision latent in subsidiarity therefore is exactly
the point.?” Authority acts in a truly subsidiary fashion only if it can
adapt itself flexibly to the changing concrete demands of liberty. Thus,
subsidiarity does not furnish a blueprint delimiting the functions of the
state and this-or-that social group. Rather, it is a “purely formal”
principle that manages the relationship between the state and civil
society, while their own interactions fix the concrete boundaries between
them. Subsidiarity itself does not ascribe rigid limits to the
competencies of any social entity.?

After this relatively brief outline of the theory of subsidiarity,
we can say two things about applying the theory to the problem of
religious establishments. First, the theory can help illuminate the nature
of the problem and point us toward solutions. But, second, the theory
appears ill-adapted to being embedded in a constitution as a norm that
courts are supposed to apply to concrete situations.

Subsidiarity can help us talk intelligibly about what—at least in
American constitutional jurisprudence—can often seem like an
impossibly elusive concept: the precise nature of a religious
“establishment” and why it is undesirable. As explained, the subsidiary
state acts to remedy the incapacities of social groups, but never absorbs
them, in the sense of substituting its own maladapted functions for their
more precisely calibrated ones. Thus, subsidiarity would see the
archetypal “religious establishment” as presenting a problematic
distribution of competencies among state authority and religious
associations. It would ask how that distribution hobbles the mediating
character of the religious associations and, by extension, the freedom of
the persons within them. One would look for church-state arrangements
in which religious associations’ mediating role becomes degraded
because of involvement with state authority.?® Perhaps the religious
association’s function has been compromised by losing religious
authority to the state—as when, for instance, the government dictates a
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form of worship or meddles in a church doctrinal dispute. Or perhaps
the association has been compromised in the opposite direction by
absorbing coercive authority from the state—as when, for instance, the
government hands over licensing authority to a church. This structural
and functional approach suggests a baseline for thinking about
problematic church-state relationships: as to any discrete function, state
authority and a religious association should never coalesce into an
identical, entirely overlapping entity. In the vocabulary of subsidiarity,
the state would have completely absorbed the function of a religious
association, and henceforth those functions of governing authority and
religious association would be indistinguishable.

Instructively, subsidiarity condemns the religious establishment
not because, as we are used to saying, it “advances religion” or is “non-
neutral with regard to religion”—these formulations both prove too
much and nothing at all about the undesirability of certain church-state
arrangements. Subsidiarity operates on a more concrete plane. It
condemns the religious establishment because the state has
inappropriately involved itself in the functions and competencies of a
religious association. That involvement is undesirable precisely because
of its impact on the mediating function of the religious group and its
members, on the mediating function of other social groups, and on the
ability of the state to manage the common good. The religious
association’s absorption into the state means either that it can no longer
contribute to the greater human flourishing of its own members (because
it is no longer an autonomous organization), or can no longer contribute
to, and indeed would impede, society’s realization of the common good
(because it has monopolized one or more important aspects of that
common good). Framing the inquiry in this way is helpful not only
analytically but historically, because it targets the central rationale for
founding-era establishments. As Michael McConnell explains, the
“dominant purpose of the establishment” in both England and the
colonies “was not to advance religious truth, but to control and harness
religion in the service of the state.””*

Subsidiarity thus provides a flexible tool for illuminating the
core problem of a religious establishment. But its very adaptability—its
sensitivity to the flux of structural relationships between state and
religious associations—at the same time points to its uncomfortable fit
with modern constitutional “tests” in the Establishment Clause area.
Unlike current judicial analyses of religious establishments, subsidiarity
does not propose any a priori substantive view about the “correct”
relationship between church and state. Such a substantive view—e.g.,
that the state should be formally or effectively “neutral” between
religion and non-religion—would be foreign to subsidiarity because it
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would introduce a substantive bias into what is essentially a procedural
inquiry. It would create rigid divisions where subsidiarity seeks
flexibility and adaptability. Subsidiarity is interested in facilitating the
creation of a constructive equilibrium in which religious associations,
and the people in them, are as free as possible to pursue their goals,
consistent with the overall common good. It is inconsistent with that
goal, however, to say that the common good already includes some
substantive view of the relationship between government and
religion. 3!

To be sure, we might say that subsidiarity has a built-in
procedural view of church-state relationships—as already explained, it
holds that government should not absorb the functions of religious
associations, and vice versa. But this procedural “separation of church
and state” is far more modest than the well-known varieties of
substantive “separation”—again, such as theories of neutrality or non-
endorsement. Consequently, the separation latent in subsidiarity would
leave a broader space within civil society for the interaction of religious
associations and government.

Whatever benefits it promises, subsidiarity is not a new and
more powerful tool for courts to analyze church-state problems.
Subsidiarity is a conditioning principle for attributing competencies
among associations, which can aid political decision-makers in chiseling
out solutions to multifaceted problems. But the decision-maker is not
necessarily, or even preferably, a court applying a constitutional
principle that purports to concertize, in advance, the requirements of
subsidiarity.

But doesn’t this mean that subsidiarity is useless for
interpreting the Establishment Clause of the U.S. Constitution? For the
last sixty years, the Clause has managed church-state disputes through
the matrix of judicially-created legal rules. But we have just suggested
that the “establishment problem” viewed through the lens of subsidiarity
is not amenable to rule-based determination. The natural conclusion
would seem to be that, whatever policy aid subsidiarity might furnish at
the intersection of religion and government, it can offer no help in
interpreting the Establishment Clause. Or can it?

B. On Second Thought, Yes!
The key to seeing how subsidiarity can, in fact, illuminate the
Establishment Clause is to understand the relationship between

subsidiarity and federalism. This is to ask not whether subsidiarity can
be translated into judicially-enforceable constitutional rules, but whether
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the principle can be expressed through a governmental structure. It is
federalism that bears the strongest earmarks of subsidiary.>? Indeed, for
Chantal Millon-Delsol, a federal system represents “the concrete
expression of the formal principle [of subsidiarity] [and] its most
meaningful and elaborated expression.”>* A federal system exemplifies
subsidiarity because the coalition of lower state entities preexisted the
formation of the central government, consenting to its creation and
empowerment. Millon-Delsol explains the creation of federal systems in
terms of subsidiarity:

The [governmental] competencies belong naturally and without
need of any rational justification to the nearest entities. The
competencies of the [central] state must, on the contrary,
receive justification, since they emerge from a secondary need.
The competencies of the federal state are enumerated, that is,
restrictive and based on rational calculation.?*

Thus, the formation of a federal state is subsidiarity-in-action, the
structural elaboration of the theory itself.**

A federal organization resonates with subsidiarity because it
promotes a liberty situated less within the confines of abstract theories
of right than within concrete situations and realistic human capacities.*®
Rather than promising rationalized solutions to political and social
dilemmas, federalism proposes a flexible matrix for pluralistic societies
through a graduated governmental structure.’” Subsidiarity and
federalism, consequently, are concerned with managing pluralism, and
not simply with decentralizing governmental power. Subsidiarity is not
simply about devolution of power to the lowest possible level of
government, but, as Russell Hittinger explains, it is “a normative
structure of plural social forms ... an account of the pluralism in
society.”® Likewise, federalism provides a matrix within which diverse
constituent governments can co-exist for their mutual benefit without
relinquishing their own identities or capacities for self-government.

Consequently, it can be said that the federalism of the U.S.
Constitution shows subsidiarity at work. In ratifying the Constitution,
the people of the constituent states reclaimed sovereignty and
redistributed portions of it to a new central government. The new
government possessed powers divided among branches and delimited to
spheres of sovereignty with respect to the states. For instance, the
national legislature’s powers were enumerated in terms of areas of
competence, such as to “declare War,” to “establish a uniform Rule of
Naturalization,” and to “regulate Commerce with foreign nations.”* The
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limited nature of the grant of powers is confirmed by the Tenth
Amendment, which provides that “[t]he powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”*® This strategy of
formation articulates concretely what subsidiarity prescribes in theory.*!

But even if subsidiarity describes the structural allocation of
competencies in the U.S. federal system, how does that help us
understand the Establishment Clause as a component of that system?
Subsidiarity would view the Clause—one expressing what Congress
may not do—as a decision by the constituent states not to empower the
central government in a field the Clause describes as laws “respecting an
establishment of religion,” and a concomitant decision to retain power
over that field at the state level. The Clause would thus not posit any
substantive theory of church-state relationships at the federal level, and
would also be an unlikely source for judicially enforceable rules about
church-state issues. The problem is, of course, that this Establishment
Clause bears little resemblance to the Clause the Supreme Court has
been struggling to interpret for the past two generations. That Clause is
supposed to contain answers to questions such as “Does a large menorah
next to a Christmas tree outside city hall constitute a forbidden
establishment of religion?”* The subsidiary Clause, by greatest
contrast, would offer as its only response to such a question: “Such
questions are better left to the states.”*

But the counter-intuitive picture presented by subsidiarity ends
up illuminating the Establishment Clause. For instance, subsidiarity
shows why it is difficult to reconcile modern Establishment Clause
jurisprudence—which treats the Clause as a source of rules for resolving
specific church-state issues—with the history of the Clause, which
suggests that the Clause was neither proposed as a normative source for
resolving most church-state disputes, nor intended to embody any
overarching theory of church-state relationships.

The genesis of the Constitution and the First Amendment
bedevils our modern search for “constitutional” church-state principles.
Framing, text, and ratification debates do not reveal what substantive
church-state theory, if any, was being promoted by the Constitution and
the religion clauses.** Gerard Bradley has come to the common-sense
conclusion that “[t]he Philadelphia Framers were not concerned with
religion, because they believed theirs was a project unrelated to it.’+ But
subsidiarity reorients our search for Establishment Clause meaning to
the states’ perspectives. State concerns about the Constitution as a
whole centered around the powers being confined to the new central
government, and their likely effect on the states.*® Subsidiarity sees state
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concerns about church-state matters as mirroring their wider
apprehensions about federal power. The framers and ratifiers would thus
have had no inclination to debate what substantive theory of church-state
relationships to embed in the new Constitution (as opposed to debating,
for instance, the scheme of representation in Congress, or the taxing
power of the federal government). This turns out to be the case, as John
Witte observes: “It was commonly assumed at the convention that
questions of religion and of religious liberty were for the states and the
people to resolve, not the budding federal government.”

The church-state issue that did occupy the states was not
substantive, but jurisdictional: whether the new Constitution reliably
limited federal power over their own church-state arrangements.* Thus,
six states were moved to condition ratification on the adoption of
limitations of federal power, variously phrased, over some aspect of
religion or religious establishments.** These proposals, however
phrased, could not have been designed to create new federal powers over
religion. Instead, they sought to curtail federal power over a sensitive
area of state competence. Subsidiarity interprets such proposals within
the framework of building a subsidiary government. Pre-existing
constituent states wanted to safeguard their own prerogatives in an area
in which the bitter memories of an established national church were still
fresh. The Establishment Clause was to declare and underwrite that
understanding.>

Subsidiarity thus supports the understanding that the framing
and ratification of the religion clauses, and the Establishment Clause in
particular, were directed to preserving state power, and confining federal
power, over church-state arrangements.’! The Clause forestalled the
exercise of federal power over a particular realm of state decision-
making (a power which, of course, federalist proponents of the new
Constitution disclaimed).”> When federalists denied that such
amendments were necessary, they emphasized, not positive federal
guarantees of religious liberties, but the lack of enumerated federal
powers to interfere in state religious arrangements and the checking
function of a thriving multiplicity of religious sects.

This subsidiary view clarifies the sparse records of the framing
of the religion clauses.* Instead of poring over subtle shifts in the
clauses’ phrasing,> subsidiarity emphasizes how the framers’ structural
motivations afforded consensus among federalists and antifederalists.
The Establishment Clause thus becomes, not a latent formula for
resolving church-state disputes, but a political compromise designed to
avoid making those disputes a convulsive national issue. This also
contextualizes the opaque debates over the phrasing of the religion
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clauses. It shows that these reservations were not about what church-
state theory the clauses were instantiating, but instead expressed
anxieties about what possible misuse of the clauses would mean for state
religious arrangements. For instance, Benjamin Huntington feared that
a broad interpretation would grant federal jurisdiction to interfere in the
New England states’ compulsory ministerial taxes, but Madison assured
him it would not.>¢ Although the participants did not know the term, this
was a debate over subsidiarity, and not over substantive church-state
matters.

Unlike much originalist treatment of the Establishment Clause,
a subsidiarity analysis avoids pummeling history for answers to
unforeseen church-state problems.’” For subsidiarity, the key historical
point is this: before and after the passage of the Constitution and its
religion clauses, the hard substantive work in the church-state area
occurred not at the national level but in the states, where it would
continue for another century-and-a-half. As Carl Esbeck explains, the
“disestablishment” of existing state establishments was not the work of
the First Amendment, but instead “unfolded more gradually, state by
state, and somewhat differently in each state, depending on the state’s
unique colonial background.”>® The subsidiary Establishment Clause
was concerned to see that church-state theories and debates were kept
where they were useful—in the states.

Subsidiarity counsels that it is folly to think the Establishment
Clause added a new sphere of federal competence to the Constitution.
The next 150 years of American religious history silently but eloquently
make that very point: the religion clauses played virtually no direct role
in regulating church-state relationships.”® That delicate task continued,
as it had before, in myriad state constitutional provisions, statutes, and
judicial decisions.®® At most, the religion clauses could be said to have
maintained the political and sociological conditions under which
religious liberty could emerge through state experimentation and
evolution. This has all the earmarks of a subsidiary solution to a thorny
problem—seeking equilibrium as opposed to definitive solutions by
locating decision-making authority at the level best adapted to managing
the issue.

But the subsidiary Establishment Clause confounds our
modern expectations. Dating from the 1940s, the Supreme Court has
trained us to expect courts to massage a substantive church-state theory
from the Clause, with a caravan of accompanying rules and tests. The
first modern disestablishment case itself, Everson, attempted to do just
that in one sweeping paragraph—a kind of judicial fiat lux—whose
contradictions are still contorting the Supreme Court’s
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jurisprudence.®'Subsidiarity whipsaws us in the opposite direction: it
leaves one viewing the Establishment Clause as a constitutional
appendix, where one was used to seeing it as a major organ. But
subsidiarity furnishes more than a negative account of the Clause. At the
same time, it affirmatively explains the role the Clause has played in
managing the problem of religious establishments in our complex,
pluralistic society.

The subsidiary Clause is more than a negative judgment about
centralized authority, nor does it simply ignore the question of individual
rights. To the contrary, the Clause stands as a prudential judgment about
where the common good regarding church-state matters was to be
reliably pursued and, consequently, where individual religious liberties
were to emerge most securely and concretely. Subsidiarity thus shows
that a limited Establishment Clause nonetheless advances a positive
good, because it underwrites both federalism and religious pluralism as
a way of managing the problem of religious establishments. This
supports Steven Smith’s argument that, in the two generations following
the framing, a combination of federalism and religious pluralism worked
powerfully in favor of religious liberties at the state level:

[1]t seems clear that this [religious] pluralism deserves most of
the credit for the elimination of religious establishments in this
country and for the spectacular growth of diversity of religions
and faiths. For example, within a half-century after the
adoption of the Constitution, all states had eliminated their
official religious establishments, wholly without prodding, we
should note, from the Supreme Court. During this same period
a large number of religious movements and experiments sprang
up throughout the country.®?

Further, subsidiarity does not empty the Clause of all
judicially-enforceable content. But it shifts our expectations about the
kind of content to be found there. We should expect to find in the
subsidiary Clause “boundary” rules as opposed to “substantive” rules. If
the thrust of the Clause is to cordon off an area of competence from the
central government, and reserve it to the constituent states, then one
should be able to derive from the Clause fairly concrete rules for
policing those boundaries.®> Conversely, one should not expect to find
rules for resolving disputes that clearly lie across the boundary.

This more limited scope for the Clause does not drain the
Clause of substance. The boundary, after all, must be delineated. A
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court would need to discern the area of competence withheld from the
central government—Ilaws “respecting an establishment of religion.”
But this does not simply resurrect the perennial difficulty of defining an
establishment. The subsidiary Clause limits and channels the historical
inquiry, because the Clause would now be viewed as a concrete political
compromise worked out in a particular historical and legal context. For
example, one would be interested in understanding as precisely as
possible the legal contours of an “establishment of religion™ at the time
of the framing and ratification of the Clause. One would also inquire
into the political and religious motivations behind the collective decision
not to vest the new federal government with control over state religious
establishments. Further, one would need to identify the legal
mechanisms that would have been used by states to “disestablish” the
existing establishments, for that would bear strongly on the legal means
that were denied the federal government by the Clause. There is already
a rich body of historical and legal scholarship on these issues.**

Moreover, this view does not exclude all substantive content
from the Clause. Even positing that the Clause was jurisdictional, the
Clause might also disable federal laws that, as a practical matter, would
trespass into state competencies. For instance, if the federal government
established its own national religion, this would effectively interfere with
state decisions in the church-state area. Or the federal government
might enact a nationwide voucher scheme that practically impedes state-
crafted voucher solutions, assuming that voucher schemes would fall
within the “establishment” competencies of the states. Furthermore, the
subsidiary Establishment Clause would not necessarily deprive the
federal government of all power over the general subject matter of
religion (so that it might have the power to pass laws like RLUIPA® or
Title VII's exemption for religious employers®). The Clause would
instead be understood as cordoning off the federal government from an
area of competence defined in terms of a distinct set of legal conditions,
conceived in light of the historical experience of establishments of
religion.

The view that a subsidiary Clause is a likelier source for
boundary rules than substantive rules helps explain core difficulties in
the Court’s Establishment Clause cases. Subsidiarity suggests two
explanations for those well-known®” difficulties: (1) many church-state
problems present complex, intractable conflicts that are not amenable to
rule-based judicial resolution, and (2) justices must develop and apply
their own theoretical premises to resolve church-state problems. To
these dilemmas subsidiarity offers no solutions, except to say that they
were predictable. If, as subsidiarity suggests, church-state problems
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resist resolution by a priori rules and cry out for political compromise,
then judicial attempts to solve them through rules would inevitably be
mired in inconsistency and unpredictability. If, as subsidiarity suggests,
the Establishment Clause does not incarnate any church-state theory,
then judges attempting to employ the Clause as if it contained such a
theory would inevitably import their own.

These kinds of judicial rule-making dilemmas are not merely
instances of bad rules that fail to provide predictable answers. Rather,
they are situations when courts attempt to craft all-encompassing rules
for problems that seem inherently resistant to rule-based resolution.
Establishment case law bristles with examples: whether aid to religious
schools “advances religion”; whether an “accommodation” of religion
appropriately lifts a burden on religious activity or unfairly “fosters” it;
whether a law results in “religious divisiveness.”® Applying even
sophisticated rules to such situations has not led the Court toward
consistent solutions, but has rather invited justices simply to reformulate
church-state problems in the rule’s terms, endlessly.

Subsidiarity also explains why Establishment cases have
featured dueling theories of church-and-state, most purporting to be
derived from the historical genesis of the Clause. Justices have adopted
a smorgasbord of church-state theories, such as “separation of church
and state,” “strict separation,” “accommodation,” “non-preferentialism,”
“neutrality,” “benevolent neutrality,” and so on.®> They have also taken
differing views of the role history should play in the interpretation of the
Establishment Clause, often using history to underwrite a particular
theory or outcome.” A subsidiary view of the Clause explains why such
promiscuous theorizing would occur. Because the Clause itself contains
no substantive church-state theory, justices would have to import one.

Finally, subsidiary suggests a different approach to the difficult
question of how the Clause can logically apply to the states. The Court
has applied the Clause against the states without seriously considering
the Clause’s federalism aspects, and has recoiled from reassessing the
content of the incorporated Clause in light of its original function.”
Commentators have often observed that application of the Clause to the
states presents a basic logical problem.” Subsidiarity provides a helpful
way of reconceiving that problem.

But doesn’t a subsidiary view of the Clause by definition
foreclose its application against the states? If the Clause is primarily a
structural barrier against federal interference in state establishment
matters, then isn’t it true, as Steven Smith has argued, that incorporating
the Clause effectively repeals it?* Maybe, but that conclusion has less
to do with subsidiarity, than with the content of the Fourteenth
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Amendment. If the Fourteenth Amendment mechanically applies
against the states all the substantive guarantees formerly applicable
against the federal government, then simple logic dictates that the
Establishment Clause cannot be incorporated—there is no substance to
incorporate. On that view, applying the Clause to the states misses the
fact that the pre-incorporation Clause already addressed itself to both the
federal and state governments (unlike, for instance, the Fourth
Amendment).”* Subsidiarity, however, suggests a helpful way of re-
conceiving incorporation.

Just as subsidiarity provides a vantage point for understanding
federalism, it can do the same thing for incorporation. Incorporation,
after all, involves a realignment of the federal structure. The extent of
that realignment was the subject of intense and lengthy debate, with the
debate focusing on the historical context and legal content of the
Reconstruction Amendments.”” A subsidiary analysis of the
incorporation of the Establishment Clause would attempt to situate its
incorporation within the wider historical and legal context of
Reconstruction.

When the Supreme Court decided to apply the Clause to the
states, it simply assumed that the Clause’s protections were fundamental,
and proceeded to apply them with reference to what it now widely
recognized as shoddy historiography.’® Subsidiarity, at the very least,
would provide an intelligible matrix for understanding incorporation of
the Clause.” One would focus on the historical context of
Reconstruction, looking for evidence that states wanted to transfer to the
central government certain responsibilities over church-state matters.
Identifying specific church-state problems at issue would be crucial, for
subsidiarity holds that the intervention of higher authority is limited by
the contours of particular incapacities. Next, one would ask how the
Fourteenth Amendment effects a transfer of authority to the federal
government over some or all church-state problems. Subsidiarity would
require that such a transfer occur through an intelligible political
compromise, hammered out in light of concrete circumstances.

Whatever such an inquiry would yield, it would likely not drain
the incorporated Establishment Clause of all substance. But it would
probably result in a far more modest Clause. Its primary benefit would
be to focus an inquiry concerning a major structural shift in federalism
precisely on the dynamics of that shift. It would also remove the aura of
unreality surrounding incorporation of the Establishment Clause—
namely, that a constitutional provision that had never been used to police
religion in the federal government, and whose history suggested no
theoretical content beyond a structural limitation on federal power, could
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somehow be brought to life after 150 years of dormancy and used to
regulate the myriad religious controversies of an increasingly pluralistic
and religious nation.
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